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1. YOU NOW HAVE TO ASK FOR AN ESTATE TAX

CLOSING LETTER
By Charles (Chuck) Rubin

The IRS issues closing letters to estates for federal estate tax
purposes, acknowledging that it has accepted the estate tax return as
filed, or as adjusted pursuant to audit. This used to be an automatic
process. In most cases, there will not be any further adjustments
made by the IRS to the return after the closing letter is issued.
Nonetheless, the IRS can still open or reopen an audit if there was a
material misstatement or fraud.
In a June 16, 2015 update to the IRS' "Frequently Asked Questions on
Estate Taxes," the IRS has indicated that for federal estate tax returns
filed on or after June 1, 2015, closing letters will be issued only if the
taxpayer requests it. The IRS also requests that such requests not be
submitted until four months after the return is filed.

The FAQ also provides a table that details when a closing letter will be issued for returns filed between
January 1, 2015 and June 1, 2015, depending on variables such as whether the filing threshold was met,
whether a portability election was made or denied, and whether the return was filed pursuant to Rev.Proc.
2014-18.

The new requirement does not yield any obvious benefits to taxpayers. Instead, it is just one more thing that
will need to be added to the estate administration checklist. That the request should not be made until four
months after filing adds to the inconvenience since the logical time to request it would be when the return
is filed.

It is unclear if all returns will still receive a preliminary review by the IRS, as was required in the past so as
to issue the closing letter. If not, then this raises the interesting question whether requesting the closing
letter may trigger a return review that might not otherwise have occurred without the request. It may be
that the IRS will be cutting back on the preliminary reviews, but just for returns making a portability election
that are under the filing threshold.
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The corollary question is whether it may be advantageous then to not request a closing letter to reduce audit
risk. In many circumstances, not getting a closing letter is a nonstarter. For example, many local probate
courts require a closing letter before they will close a probate administration, and title companies may
require one in insuring real property passing at death. In other circumstances, fiduciaries who do not want
to wait until the 3 year statute of limitation runs on the estate tax return before making distributions will
still want the closing letter to minimize risk in distributing before such statute of limitations expiration (or
if such fiduciaries do not want to deal with impatient beneficiaries (or probate court judges) who are not
desirous of waiting out the 3 year period before inheritances are fully distributed).

Should one request a closing letter for an estate that is making a portability election but is under the filing
threshold? I think it is unlikely that the closing letter establishes that the portability election was properly
made per the particular portability requirements such as a "complete" return since the closing letter does
not to completeness, but requesting a closing letter may still fall in the category of "can't hurt."
How should the request be made? The website is silent - likely a letter requesting a closing letter should
suffice.

It is not clear why filings under Rev.Proc. 2014-18 are included in the table addressing whether a closing
letter will be issued for returns filed under that Revenue Procedure between January 1 and June 1, 2015,
since filings on that procedure were due no later than December 31, 2014. This may be an error.

Frequently Asked Questions on Estate Taxes 

2. OUTBOUND IP TRANSFER IN AN F REORGANIZATION
By Charles (Chuck) Rubin

In one corner, we have Code §368(a)(1)(F) which generally allows for a corporation to move from one
jurisdiction to another without triggering gain or other immediate adverse income tax consequences. The
purpose is to allow corporations to move around as they feel necessary without being impeded by gain
considerations.

In the other corner, we have Code §367(d) which treats a transfer of intellectual property (IP) as a taxable
disposition of the IP when it is transferred to a foreign corporation under Code Sections 351 or 361. The
purpose is to realize upon the appreciation in such IP at the time it may be leaving the U.S. tax jurisdiction.

So if IP is transferred to a foreign corporation when a U.S. corporation converts to a foreign corporation as
an F reorganization, which policy prevails – a taxable disposition, or not?

In a recent Legal Advice by Associate Area Counsel, the IRS concluded that Code §367(d) applies and there
is a taxable disposition. Such a reorganization is treated as an indirect disposition. Further, the deemed

Page 3  

http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Frequently-Asked-Questions-on-Estate-Taxes


T A X  A N D  B U S I N E S S  U P D A T E         

disposition is treated as a lump-sum payment disposition and not one that is taxed as a stream of royalty
payments over multiple tax years.

The Legal Advice is consistent with Chief Counsel Advice issues in 2013 in CCA 201321018.

Legal Advice Issued by Field Attorneys 20152104F

3. NO SPLIT GIFT ELECTION WHERE SPOUSE WAS A POTENTIAL

BENEFICIARY
By Charles (Chuck) Rubin

A husband created a Family Trust for the benefit of his wife and their descendants. Under the trust, an
independent trustee may pay to or use for the benefit of the wife, or any one or more of husband’s
descendants and their spouses so much or all of the income and principal of the trust as the trustee
determines in its discretion for their support, health and education. He also set up and funded two grantor
retained income trusts (GRATs). At the end of the GRAT terms, the remaining trust assets will be paid into
the Family Trust. Husband and wife filed gift tax returns, electing under Code section 2513(a) to split the
gifts to the trusts, so that one-half of each gift would be deemed to be made by each spouse for federal gift
tax purposes.

Under Section 2513, a gift-splitting election can only be made for gifts to a person OTHER THAN a spouse.
Since the husband’s spouse was a beneficiary of the Family Trust, the election played out as follows:

    a. If the property is transferred in part to a spouse and in part to third parties, the consent
applies as to the part passing to third parties if such interest is ascertainable at the time of
the gift and severable from the interest transferred to the spouse. Reg. Sec. 25.2513-1(b)(4).

    b. In Rev.Rul. 56-439, a gift to a trust where the trustee has discretion to allocate amounts
among the spouse and other descendants of the donor gives rise to a gift to the spouse that
is not susceptible of determination and is not severable.

    c. Thus, no part of the gifts by the husband here were eligible for gift splitting.

This reporting occurred for several years. However, since the statute of limitations has expired for the
earlier years, the gift splitting undertaken in those return years, including allocations of GST exemption, will
remain in effect, even though not permitted under the Code.

PLR 201523003
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4. FLORIDA LEGISLATIVE UPDATES 2015 (WILLS, TRUSTS & ESTATES AREA)
By Charles (Chuck) Rubin

For a diagramed overview of the major legislative changes enacted during the last completed legislative
session in the area of wills, trusts, and estates, click here. You may need to zoom in a bit on the PDF to read
it easily.

5. IRS FBAR PENALTY GUIDELINES SUGGEST LOWER RISK OF MULTIPLE

“PER ACCOUNT” AND “PER YEAR” PENALTIES
By Charles (Chuck) Rubin

Penalties for willful violations of FBAR filing requirements can be as high as 50% of the balance of the
subject accounts EACH YEAR. Penalties for nonwillful violations can be as high as $10,000 PER
UNREPORTED ACCOUNT per year.

In a recently issued guidance memorandum, the IRS seeks to provide guidance to its personnel to ensure
consistency and effectiveness in the administration of FBAR penalties. It is intended that this guidance be
incorporated into IRM 4.26.16, Report of Foreign Bank and Financial Accounts (FBAR), and IRM 4.26.17,
Report of Foreign Bank and Financial Accounts (FBAR) Procedures, no later than one year following its
issuance.

In regard to willful violations over several years, the memorandum appears to recommend a penalty equal
to 50% of the highest account balances for all years with violations. Thus, in lieu a 50% penalty for each
year, one 50% penalty is imposed for all years, and it is then allocated across the years based on the balances
of each year. The memorandum uses this example:

    Assume highest aggregate balances of $50,000, $100,000, and $200,000 for 2010, 2011, and
2012, respectively. The total penalty amount is $100,000 (50 percent of the $200,000
highest aggregate balance during the years under examination).  The total of the highest
aggregate balances for all years combined is $350,000.  The penalty for 2010 is $14,286
($50,000/$350,000 x $100,000). The penalty for 2011 is $28,571 ($100,000/$350,000 x
$100,000). The penalty for 2012 is $57,143 ($200,000/$350,000 x $100,000).  The penalty
amounts for each year are subject to the maximum penalty limitation in 31 U.S.C. §
5321(a)(5)(C).

Examiners are still free to impose a higher or lower penalty, in appropriate circumstances. In no case will
the penalty exceed 100% of the highest balance of the subject accounts in the years of nonreporting.
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In regard to nonwillful violations when there are multiple accounts, the memorandum indicates in most
cases only one $10,000 penalty should be imposed in each year – not $10,000 per account. The
memorandum also notes, however, that lesser penalties (e.g., only imposing the penalty in one year) or
greater penalties (i.e., per account penalties) may be imposed when appropriate.

Also, the memorandum notes that when accounts have co-owners, each shall be attributed the appropriate
percentage ownership of the account balances in computing penalties.

Overall, this memorandum is helpful to taxpayers, since it indicates that maximum penalties should be the
exception not the norm. However, to the extent that examiners use these guidelines to impose the suggested
penalties in circumstances where a lesser penalty is warranted, the memorandum could be injurious to
those taxpayers.

Interim Guidance for Report of Foreign Bank and Financial Accounts (FBAR) Penalties, May 13, 2015, Control
Number: SBSE-04-0515-0025

6. CAN THE IRS ABATE INTEREST AND PENALTIES THAT HAVE ALREADY

BEEN PAID?
By Charles (Chuck) Rubin

A taxpayer filed a late tax return, and paid with it interest and penalties based on the tax due. The taxpayer
then filed a time-barred refund claim, providing that the tax amount due was overstated on the original
return.

It was too late for the taxpayers to receive a refund of the overpaid taxes. However, the statute of limitations
for refund of the interest and penalties paid had not yet expired. Could the IRS abate the penalties and
interest due to the lower amount of tax that should have applied?

Code Sec. 6404(a) provides: “IRS is authorized to abate the unpaid portion of the assessment of any tax or
any liability in respect thereof, which—(1) is excessive in amount, or (2) is assessed after the expiration of
the period of limitation properly applicable thereto, or (3) is erroneously or illegally assessed (emphasis
added).” Thus, from this provision, it would appear that the IRS has no authority to abate paid interest and
penalties.

Nonetheless, in a Chief Counsel Advice, the IRS indicated that Code Sec. 6404 abatement “is permissive and
that the IRS is not prohibited from abating the paid portion of assessments.”

CCA 201520010
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7. SUPREME COURT MANDATES STATE INCOME TAX CREDITS, PRETTY MUCH
By Charles (Chuck) Rubin

Maryland imposes income taxes on its residents. There is a state level income tax, and a county level tax. If
a Maryland resident incurs income in other states and pays state income tax to those other states, there is
a mechanism for the resident to receive a credit against the Maryland state level taxes for the non-Maryland
taxes paid. This avoids double taxation of that income. However, there is no such credit mechanism for
non-Maryland taxes paid in regard to the county level tax, so double taxes can result for those taxes.

The U.S. Supreme Court has ruled that the failure to provide such a credit for the county income taxes
violates the Commerce Clause of the U.S. Constitution. Normally, the Commerce Clause only restricts federal
laws that impede interstate commerce. Here, however, the violation was of what is known as the “dormant
Commerce Clause” which is read to prohibit discriminatory state taxation even if Congress has not legislated
on the subject.

The Court determined that the lack of a credit penalizes interstate commerce, as compared to intrastate
commerce. It concluded this by testing whether interstate commerce produces more taxes than intrastate
commerce, using the fiction that all states adopt the Maryland tax scheme at issue. Since interstate
commerce generates double tax – a tax in each of the state where the activity occurs and the tax of residence,
and since intrastate commerce (commerce conducting in the state of residence of the taxpayer) would only
be taxed in the state of residence, interstate commerce is thus burdened with more taxes.

The Court notes that not all double tax consequences violate the dormant Commerce Clause. For example,
if the nature of the double taxation arises from each state asserting different taxing systems (e.g., one taxes
by source and one by residence), that might not violate the above test.

Thus, the Court appears to be requiring that a state taxing its residents on income must provide a credit for
taxes imposed on the same income in other states. The majority opinion does say that there may be other
constitutional means to avoiding double taxation other than a credit for taxes, but declines to name them
or discuss them. So while it does not mandate a credit for taxes, that is the only route as of now that the
Court acknowledges avoids constitutional infirmities.

The opinion should apply to similar arrangements in other states that do not offer the credit – not good news
for those states.

Comptroller of the Treasury of Maryland v. Wynne, U.S. Supreme Court, Case No. 13-485 (2015)
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8. SENIORS NEED TO USE CARE IN DEFERRING INCOME INTO 2016
By Charles (Chuck) Rubin

Tax Planning 101 says to defer income into the next year if you can, since it is better to pay a tax later than
sooner. You get to keep the money in your account and can earn interest (good luck with that with today’s
nonexistent interest rates – thank you Federal Reserve) or invest it for other gains and appreciation. An
exception to that rule is if tax rates are going up – in that case, you might be better paying the tax in an
earlier year at a lower rate.

Medicare surcharges are going up in 2018. Those surcharges are based on income earned in 2016. The
higher rates will impact single seniors with incomes between $133,500 to $214,000, and married couples
between $267,000 to $428,000. The rate increases will likely be as high as $1,000 for singles or $2,000 for
joint filers.

Thus, senior taxpayers who are in or around those brackets should use care at the end of 2015 in trying to
defer tax into 2016 – e.g., deciding whether to sell shares for a gain. To decide what works best, they will
need to put pencil to paper to see what year yields the best overall result.

9. TRIPLE DROP AND CHECK
By Charles (Chuck) Rubin

Sounds like an ice hockey term, but this is a tax blog so don’t get your hopes up.

Parent corporation owns all the stock of subsidiary 1, which owns all the stock of subsidiary 2, which owns
all the stock of subsidiary 3. Parent corporation also owns 100% of an LLC that had elected to be taxed as
a corporation.

Parent corporation will transfer all of its interests in the LLC to subsidiary 1, which will transfer it to
subsidiary 2, which will transfer it to subsidiary 3 (with stock issued to the transferor by the transferee at
each step). After it is in subsidiary 3 a check-the-box election will be filed to treat the LLC as a disregarded
entity. Hence the name – triple drop and check [the box].

How should this be taxed – as 3 successive Section 351 transfers, followed by a Section 332 deemed
liquidation of the corporate LLC in subsidiary 3 upon the check-the-box election? No, says the IRS, in
Rev.Rul. 2015-10. Instead, this is two Section 351 transfers. Then, the transfer from subsidiary 2 to
subsidiary 3 is not a third Section 351 transfer, but is a ‘D’ reorganization. Does it matter? In many
circumstances, the same tax results may apply. But Section 351 and the reorganization provisions can yield
different results as to income and basis, so proper characterization may be important.
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The IRS relied on Rev. Rul. 67-274. In that ruling, the IRS ruled that an acquisition by a corporation of stock
of another corporation with its own stock followed by a liquidation of the acquired corporation should be
treated as a ‘C’ reorganization. Because the stock of the new subsidiary was not acquired from a third party,
a ‘D’ reorganization instead of a ‘C’ reorganization fits the bill in Rev.Rul. 2015-10, but the same general
reorganization characterization from Rev. Rul. 67-274 applies here by analogy.

It is not material that there were three drops here. If there had only been one transfer of the LLC to
subsidiary 1 followed by a check-the-box of the LLC to become a disregarded entity, the same ‘D’
reorganization treatment should again apply (this time at the subsidiary 1 level).

Rev.Rul. 2015-10

10. FIRPTA CHANGES COMING?
By Charles (Chuck) Rubin

It is a pleasure to see something coming out of Congress these days that seeks to attract foreign investment,
instead of repelling it. A recent bill by Representatives Brady and Crowley seeks to modernize FIRPTA by
expanding exemptions for foreign pension funds and interest-holders in REITs.

In the 1980’s, FIRPTA exposed foreign investors in U.S. real estate to U.S. income taxes on their gains (and
also imposed a withholding regime). Under the proposed bill, the exemption from FIRPTA for up to 5%
owners in publicly-traded REITs would be increased to 10%. Foreign pension funds would also be exempted
from FIRPTA.

These are not substantial changes to FIRPTA, but at least they are a step in the right direction. The Senate
Finance Committee approved a similar bill in February 2015, so there is a reasonable likelihood that this
bill may get through Congress.

Press Release, Reps. Brady and Crowley Move to Increase Foreign Investment in U.S.
Real Estate, April 30, 2015

11. ONE DOLLAR OF TAX WOULD HAVE AVOIDED $94,671.53 OF PENALTY
By Charles (Chuck) Rubin

A corporation filed a 2008 income tax return reflecting a tax liability of “$0.00.” In the following year, the
Corporation made no estimated income tax payments, based on Internal Revenue Code Section
6655(d)(1)(B) which provides that required annual installments can be as low as “100% of the tax shown
on the return of the Corporation for the preceding taxable year” (i.e., $0)
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The Code does go on to provide that this provision “shall not apply if…the corporation did not file a return
for such preceding taxable year showing a liability for tax.” Both the IRS, and the District Court reviewing
the issue, have concluded that since the corporation did not reflect any tax amount due in the preceding
year, these limitations based on “tax shown on the return” and having a “liability for tax” do not apply. Since
these limitations do not apply, a penalty of $94,671.53, plus interest was imposed by the IRS for failure to
pay estimated taxes.

My first thought when I was reading this was that if the corporation had a one dollar tax liability in the
preceding year it would have only had to pay one dollar estimated taxes to avoid penalties. Thus, there must
be something wrong with the IRS’ interpretation of the statute if a one dollar difference in tax liability results
in over $94,000 in tax penalties. Apparently, the taxpayer made a similar argument to the court, but the
court was unpersuaded. It provided in its opinion that “[t]he fact that application of tax statutes sometimes
presents harsh results does not negate the fact that the law must be enforced as written by Congress.”

Different rules apply for individual estimated taxes under Code Section 6655, since different statutory
language applies. Further, that Code Section has an additional provision that explicitly provides that if the
individual taxpayer had no tax liability in the preceding tax year he or she has no estimated tax payment
obligations in the current year (Code Section 6654(e)(2)). Indeed, the presence of this exculpatory language
in Code Section 6654, and its absence in Code Section 6655, may be supportive of the IRS and District Court
position when there was no tax due in the preceding tax year. Nonetheless, this is a ridiculous result.

CAL PURE PISTACHIOS, INC. v. U.S., 115 AFTR 2d 2015-XXXX, (DC CA), 04/10/2015

12. IRS PLANS TO SHIFT RISK OF WITHHOLDING AGENT FRAUD TO THE

TAXPAYER FOR FOREIGN WITHHOLDING
By Charles (Chuck) Rubin

Chapter 3 of the Internal Revenue Code requires payors (and recipients) of certain types of U.S. source
income to withhold tax if the beneficial owner or recipient is a non-U.S. person for income tax purposes.
Chapter 4 also imposes similar withholding under FATCA for payments to foreign financial institutions and
other foreign entities. The taxpayer who is withheld again can credit the withheld tax against their final U.S.
income tax liability – if too much tax was withhold they can file a tax return and seek a refund. These are
withholding mechanisms to help the IRS collect taxes, since collection and enforcement from non-U.S.
person can be difficult, if not impossible, for the IRS.

Sometimes, the withholding agent will withhold the tax but wrongfully not pay it over to the IRS. The IRS
has now announced that it is the taxpayer who will bear the risk of loss of such stolen or misappropriated
tax money, not the IRS. Under regulations to be issued, the taxpayer will not be able to take credit for, or
seek a refund of, withheld taxes if the withholding agent did not pay them over to the IRS. Thus, in those
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circumstances, the taxpayer will either lose its refund, or still owe tax to the IRS even though the
withholding agent withheld the tax. The injured taxpayer could always sue the withholding agent and seek
to recover the lost taxes – yeah, good luck with that. Alternatively, perhaps the IRS may pursue the
withholding agent and obtain payment – yeah, good luck with that, too.

So let’s say a well-advised taxpayer, aware of this new risk, makes sure that the taxes are paid to the IRS by
involving a third party agent to withhold and pay over the taxes. That should obviate the risk, right? Not so
fast. The new regulations will indicate that if a withholding agent had obligations to withhold for other
taxpayers and did not meet those obligations, any given taxpayer against whom the agent withheld would
receive credit for amounts actually paid to the IRS, BUT ONLY on a pro rata basis. That is, a taxpayer whose
tax money made its way to the IRS would only receive partial credit for such payment if the withholding
agent did not pay over to the IRS withholding taxes for other taxpayers, even if all of the taxpayer’s
withholdings did make it to the IRS. The IRS says it considered allowing for some type of “tracking” to allow
full credit for taxpayers whose money did make it to the IRS, but that is impractical.

So let’s sum this up:

a. The Internal Revenue Code requires taxpayers to have part of their income withheld, as
credit against their taxes. Not much a taxpayer can do about that – the taxes never even
reach the taxpayer.

b. The withholding agent becomes a statutory agent of the government, and is obligated to
conduct such withholding or suffer personal liability for un-withheld taxes.

c. The government’s agent defrauds the government by withholding the taxes, but not
delivering them to the IRS.

 d. The government says – you, Mr. Innocent Taxpayer, we are going to hold you responsible
for the fraud you had nothing to do with, for a tax obligation we imposed on you, for the
fraud of OUR agent.

Something is VERY wrong with this.

Perhaps this liability of the taxpayer will ultimately be found not to be allowable under the terms of the
Internal Revenue Code, but who the heck knows? This has been out only a few days, but a quick Internet
search sees no other comments. Please comment below if you feel otherwise – perhaps I am misreading
something, but if not, then this liability seems absolutely crazy and overreaching.

Notice 2015-10
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13. FLORIDA CASE LAW UPDATE - TRUST, ESTATE & GUARDIANSHIP

LITIGATION
By Jenna Rubin, unless otherwise noted

The following is a comprehensive summary of recent Florida cases and other developments in this area.

Harrell v. Badger, --- So.3d --- (Fla. 5th DCA 2015), 2015 WL 3631639

This case highlights the lack of understanding many trust and estate practitioners have about what
"decanting" actually means.  Despite the clear language of F.S. 736.04117, it seems  many are still confused
about when decanting is appropriate, and about how to follow the simple rules provided in the statute.

The decedent here left the remainder of her estate in trust for her son.  The trust required the trustee to
distribute the net income to the son, and gave the trustee full discretion to make additional payments to or
for the benefit of that son.  If assets remained at the son's death, the assets were to be distributed to the
decedent's other two children.

Following the decedent's death and a dispute among the children, the son's neighbor became the trustee of
the trust.  He filed a petition to employ his wife as the realtor to sell the decedent's home- the sole asset of
the trust- but never received an order granting that petition.  The trustee then hired counsel to transfer the
trust assets to a special needs trust to qualify the son for governmental benefits.  His counsel had him join
in a pooled trust they administered, and in the joinder agreement he agreed that upon the dissolution of the
son's sub-account, the assets would be used to provide for the other beneficiaries of the pooled trust.  The
trustee also entered into a "care agreement" which completely mixed up the contracting parties- instead of
providing for the trustee's wife to take care of the son, it provided that the trustee's wife would be paid to
care for the trustee!  At trial, the trustee testified that he was unaware of any requirements for him or his
wife to care for the son, despite listing payments to himself and his wife for caregiving on the trust's
accountings. 

Eventually, the trustee sold the house and paid his wife a commission without court approval.  All of these
actions were done without any notice to the other children, the remainder beneficiaries of the trust.  Later,
the trustee's counsel, with no notice to anyone, transferred the funds from the pooled trust to another trust,
and as a result were arrested, convicted and sent to prison for misappropriation of the funds in that new
trust.

After the arrest and conviction of his counsel, the trustee filed a motion to terminate the trust and finally
gave notice to the siblings about what had transpired.  In response, they filed a counterpetition against the
trustee seeking damages for his failure to obtain court approval before employing his wife, for his failure
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to notify them of the sale of the house, for decanting of the trust into the pooled trust, and for the
cancellation of their remainder interest in the trust.

Astoundingly, at trial the court concluded that the terms of the decedent's trust allowed the trustee to invade
the principal of the trust for the son's benefit, and that he had reasonably relied on the advice of counsel and,
therefore, did not breach any fiduciary duty to the trust.  The trial court concluded that the siblings had
suffered no damages because the trust "would have been exhausted at some point in time." 

The Appellate Court reversed, holding that pursuant to F.S. 736.04117, a trustee must provide notice to all
qualified beneficiaries of his intent to invade the principal of the trust at least 60 days prior to the invasion. 
Since the siblings had an interest in the principal remaining after their brother's death, the Court held that
they qualified as "qualified beneficiaries" under F.S. 736.0103(16).  Therefore, the trustee improperly
exercised his power to invade the principal of the trust when he failed to notify the siblings.

The Court also held that the trustee failed to meet the requirements of F.S. 736.04117(1)(a) by decanting
the trust principal to a trust that did not include only the beneficiaries of the first trust, since the pooled
trust provided a contingent remainder interest to other beneficiaries.  

Because the Court's ruling about the improper decantation invalidated the trial court's findings about the
sufficiency of the siblings' evidence, the Court also reversed the trial court's order imposing attorneys' fees
against the siblings.

 Simmons v. Estate of Baranowitz, --- So.3d --- (Fla. 4th DCA 2015), 2015 WL 2089071

This case dealt with whether a court could order disgorgement of excessive fees from a personal
representative's counsel individually, where the personal representative's counsel was not served by with
formal notice. 

The Court relied on its holding in Kozinski v. Stabenow (summary here), where the court found that "the
remedy of 'surcharge'...constituted an adversary proceeding requiring service by formal notice under the
Florida Probate Rules in order for the probate court to have personal jurisdiction over her individually...."

F.S. 733.6175 gives the court authority to review compensation paid to a personal representative's
employee, and if it finds that excessive compensation was paid, to order that employee to make appropriate
refunds.  But there is a distinction between the court's authority to act and the way the court notifies the
employee that action may be taken.  To take action against an employee, service by formal notice is required.

Megiel-Rollo v. Megiel, 162 So.3d 1088 (Fla. 2d DCA 2015)
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This case involved a dispute about whether a trust was subject to reformation under F.S. 736.0415.  The
decedent died leaving behind three children.  Her will left the residue of her estate in equal shares to all
three of her children.  Several years after executing the will, the decedent executed a revocable trust, and
she transferred her home into that trust.  The trust provided that it was to terminate upon the death of the
decedent, and the property should be distributed to the beneficiaries in accordance with their respective
interests as set forth on an attached Schedule of Beneficiaries.  The only problem: the draftsman of the trust
forgot to prepare the Schedule of Beneficiaries.

One of the daughters filed a complaint against her siblings, arguing that the trust was void for lack of
beneficiaries, and, therefore, the residence passed to the three siblings pursuant to the terms of the will.
Another daughter counterclaimed seeking a judicial reformation of the trust, arguing that the mother had
instructed her attorney to name two of the three siblings as the beneficiaries of the trust.

The Court held that the trust did not fail for lack of beneficiaries, since the mother was undoubtedly the
beneficiary of the trust during her lifetime.  It further held that the possibility of merger (should the trust
fail for lack of remainder beneficiaries) does not mean that reformation of the trust to supply the missing
names of the remainder beneficiaries is unavailable. 

The Court made several findings about reformation generally and F.S. 736.0415 specifically.  In its discussion
about the reformation of the trust, the Court held that pre-Florida Trust Code case law does not limit
reformation to the correction of simple scrivenor's errors or administrative matters.  It also held that F.S.
736.0415, which provides that reformation of the terms of a trust is available "if it is proved by clear and
convincing evidence that both the accomplishment of the settlor's intent and the terms of the trust were
affected by a mistake of fact or law, whether in expression or inducement"  does not limit correctable
mistakes to simple scrivenor's errors.  Since 736.0415 is a remedial statute, it should be liberally construed. 
Where like here, there was evidence of the settlor's intent for two of her three children to be the
beneficiaries of the trust after her death, and the draftsman's failure to draft the schedule was what
thwarted that intent, reformation is available.

Pitcher v. Waldo, --- So.3d ---, 2015 WL 1334341

This case involved a dispute between the parents of a deceased child over a jury award to the survivors in
a wrongful death suit.  The jury awarded the mother $1,000,000 and the father $100,000, and the father
claimed that since the mother and the father had an agreement to split the award 60/40, he was entitled to
relief pursuant to F.S. 733.815, which allows interested persons to agree to alter their shares of property
from an estate.  The Court held that since the survivor's claims are for the survivor's sole benefit, they do
not become part of the estate, and thus the probate court had no jurisdiction to adjudicate the dispute.
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14. DID YOU KNOW?

The longest recorded flight of a chicken is thirteen seconds.

15. FIRM ANNOUNCEMENTS

New Firm Website. The firm has done a total redesign of our website - take a look at www.floridatax.com. 
We hope you find it helpful, informative, and interesting! If you catch any typos or problems with the site
that slipped by us, please send an email to crubin@floridatax.com with the problem.

Super Lawyers 2015. The firm is proud to announce the inclusion of the following attorneys in the 2015
edition of Super Lawyers:

Lawrence J. Miller (Estate and Trust Litigation)
Peter J. Forman (Estate Planning & Probate)
Charles D. Rubin (Estate Planning & Probate)
Richard A. Josepher (Tax)
Sean M. Lebowitz (Estate and Trust Litigation Rising Star).

South Florida Up & Comer Award. Jenna Rubin was announced as the winner of South Fla. Business &
Wealth/Northwestern Mutual’s 2015 Up & Comer Award.

Silver Hair and Fighting Heirs. Peter J. Forman participated in an American Bar Association panel
presentation on May 19, 2015 regarding national trends and new developments in contested guardianships
and other pre-death events that impact the assets and care of the incapacitated, as well as their estates at
death.

South Palm Beach County Bar Association. Sean M. Lebowitz was installed as Vice President of the South
Palm Beach County Bar Association Young Lawyers Section. He was previously serving as Treasurer of the
organization.

UF Advisor Network. Charles (Chuck) Rubin joined the UF Advisor Network as a founding member.

Estate & Probate Law CLE Committee. Peter Forman has been named as a co-chair of the Estate & Probate
Law CLE Committee of the Palm Beach County Bar Association.

Probate/Guardianship Committee. Jenna G. Rubin has been appointed as a member of the Palm Beach
County Bar Association’s Probate/Guardianship Committee.
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DAILY TAX AND BUSINESS UPDATES AVAILABLE. View prior articles, updates that we didn't have room for
in this newsletter, or read the above postings when they are first published, by visiting
http://www.rubinontax.blogspot.com and http://www.rubinonprobatelit.blogspot.com. To read this issue,
or past issues, online, visit http://www.floridatax.com/httpdocs/Resources.html (and scroll to the bottom
of the page).

Most of the postings in this newsletter are first published on the Internet during the preceding month. If you
use Twitter, you can be notified of postings as they occur by following #RubinOnTax. If you use Flipboard,
search for the magazine “Rubin on Tax (and More).”

Having problems receiving this newsletter? Make sure that the E-mail addresses
"taxandbusinessupdate@mail-list.com" and “crubin@floridatax.com” are marked as a friend or otherwise
set to clear your spam filters! Subscribe and unsubscribe instructions accompany the email sending this
newsletter - if not, send subscribe and unsubscribe instructions to crubin@floridatax.com. To be properly
processed, unsubscribe instructions need to come from the applicable email address or send instructions
to crubin@floridatax.com with the specific address being unsubscribed.

Feel free to forward this newsletter on to anyone who you think may be interested.

The Usual Disclaimer: This newsletter summarizes for informational purposes only information of interest
to the clients and friends of Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A. The information is
condensed from, and a general summary of, legislation, court decisions, administrative rulings and other
information, and should not be construed as legal advice or opinion, and is not a substitute for the advice
of counsel.

Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A.
Boca Corporate Center 
2101 Corporate Blvd., Suite 107 
Boca Raton, Florida 33431 
(561) 998-7847
www.floridatax.com

[CONTINUE TO NEXT PAGE FOR CHARTS AND ATTACHMENTS!]
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16. AFR RATES & TAX OVERPAYMENT/UNDERPAYMENT RATES - JULY

2015
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