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1. FORM 8971 FILING DATE EXTENDED
By Charles (Chuck) Rubin

The new Form relating to reporting to beneficiaries of estates and the
IRS on the tax basis of distributed assets has had its first filing due
date extended to June 30, 2016. The IRS has taken notice of the
scrambling around imposed on estates to meet the end of March
deadline, and is giving more time for compliance.

Notice 2016-27

2. INCOME TAX ASSESSMENT ON BENEFICIARY

ALLOWED EVEN THOUGH THE STATUTE OF LIMITATIONS HAD EXPIRED
By Charles (Chuck) Rubin

A recent Tax Court case illustrates how the IRS was able to assess income taxes against two trust
beneficiaries even though the statute of limitations for assessment had expired, via the mitigation provisions
of the Internal Revenue Code.

FACTS: A father established a revocable trust during his lifetime. Several IRAs of father named the trust as
beneficiary. Father then died on June 21, 1998. In 2001, $228,530.44 was distributed to the trust from the
IRAs. In the same year, the trust distributed the same amount to two beneficiaries of the trust (who were
children of the father).

On its timely Form 1041 for 2001, the trust reported $228,530 in gross income, and also deducted that
amount as an income distribution, so that it had no net income. It reported the distributions to the
beneficiaries on Schedules K-1. The two beneficiaries each reported $114,265 in income from the
distributions on their Forms 1040 for 2001.
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The Form 1041 was selected for audit, and in 2004 the IRS disallowed the income distribution deductions,
and determined an $80,302 deficiency for the trust for 2001. The IRS also adjusted the beneficiaries’ Forms
1040 by removing the trust distributions from gross income. The beneficiaries paid the additional tax due
that the trust owed 2001, and they received refunds for their 2001 taxes.

In 2006, the trust amendesd its 2001 Form 1041 and sought a refund of the taxes paid under the audit by
again claiming a distribution deduction. In 2008, the IRS accepted the refund claim, and refunded the taxes
that had been paid on behalf of the trust based on the 2004 disallowance. In 2008, the IRS sent notices of
deficiency to the beneficiaries for 2001 that included the distributed amounts in the gross income of the
beneficiaries.

The 2008 assessments against the beneficiaries were barred by the statute of limitations, which expired for
the 2001 tax years of the beneficiaries on April 15, 2005. The IRS sought to uphold their assessments using
the mitigation provisions of the Code (Sections 1311 through 1314). If applicable, the provisions allow for
the correction of an error made in a closed tax year by effectively extending the limitations period up to one
year from the date a final determination is made. Their intent is to take "the profit out of inconsistency,
whether exhibited by taxpayers or revenue officials, and whether fortuitous or the result of design", and
their purpose is to prevent the Government or a taxpayer from obtaining "an unfair benefit *** by assuming
an inconsistent position and then taking shelter behind the protective barrier of the *** [period] of
limitations." S. Rept. No. 75-1567, at 49 (1938), 1939-1 C.B. (Part 2) 779, 815.

More particularly, Code Section 1311(a) provides that if (1) there is a determination of tax (as defined in
Section 1313), (2) that determination causes an error described in Section 1312, and (3) on the
determination date an adjustment to correct the error is barred by operation of law, then mitigation applies.
Code Section 1311(b) generally also requires, in the case of an allowed refund, an inconsistent treatment
as to the erroneous income exclusion.

Requirement 1 was met with the IRS’ determination to allow the refund claim of the trust. Requirement 2
was met per Section 1312(5) which provides as one of the Section 1312 errors the circumstance when “[t]he
determination allows... deductions allowable in computing the taxable income of...trusts...and the correlative
inclusion...has been erroneously excluded...in respect of the related taxpayer.” Here, the refund claim
determination allowed a deduction to the trust but the correlative inclusion of income of the distribution
income was erroneously excluded from the gross income of the beneficiaries (the related taxpayers).
Requirement 3 was met per the statute of limitations bar that prevented the income from being assessed
to the beneficiaries. Lastly, there existed an inconsistency between the allowed deduction/refund to the
trust and the erroneous non-taxation of the beneficiaries. Thus, the Tax Court applied the mitigation
provisions to allow for the assessment of the beneficiaries.

COMMENT: This case is interesting for at least two reasons. First, it illustrates the application of the
mitigation provision of the Code to a mismatching of income and deduction between a trust and its
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beneficiaries. Such cases are rare, and often difficult to imagine how they can come about. Second, it reminds
practitioners that in examining statute of limitation issues, if it appears the statute has run one still has to
ask the question whether the mitigation provisions may act to extend the statute. I would venture to say that
there are likely many practitioners who have little, if any, passing knowledge or awareness of the mitigation
provisions.

As a personal aside, when I earned my Masters in Tax Law many years ago, our tax procedure professor was
enamored with terrorizing our class with the mitigation provisions. These provisions are difficult to follow
and employ, especially for students first learning the basics of tax procedure. That experience left me with
a special non-fondness for the mitigation provisions.

A key preliminary question to ask in determining whether one should look further at the mitigation
provisions is whether the IRS and the taxpayer have adopted inconsistent positions that injure (or provide
a windfall to) one or the other, and are typically reliant on a closed statute of limitations. Examples include
multiple deductions for the same item, multiple income inclusions for the same item, or mismatched income
and deduction between trusts and beneficiaries like in this case. An alternate phraseology is to ask whether
the result is too good to be true for either the IRS or the taxpayer, and arises in part from statute of
limitations provisions.

As the case illustrates, the mitigation provisions apply even if the problem arose from government behavior
or error. The provisions can operate to the benefit of the IRS or the taxpayer, depending on the
circumstances.

Sally M. Costello, et vir. v. Commissioner, TC Memo 2016-33

3. IRS AUDIT INSTRUCTIONS FOR OUTBOUND SECTION 482 TRANSACTIONS
By Charles (Chuck) Rubin

Code Section 482 requires taxpayers that conduct related party sales and transactions to use arms-length
pricing. Section 482 particularly applies to international transactions given the possibility to shift taxable
income out of the United States by overcharging or undercharging in these transactions.

Taxpayers who violate these pricing rules can be subject to a 20% adjustment penalty, or at times a 40%
adjustment penalty. However, if taxpayers at the time of the transaction make a good-faith effort to compute
a fair arms-length price and properly document their efforts, even if the IRS later adjusts the pricing, the
40% penalty will not apply. Treasury regulations provide what documentation and analysis is required of
the taxpayer. Generally, this documentation and analysis must be provided to the IRS within 30 days of an
IRS request.
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In a recent International Practice Unit (IPU) advice, the IRS provides steps for its auditors to take in regard
to outbound Section 482 transactions. Taxpayers and advisers involved in Section 482 transactions should
review it, both as to planning to avoid penalties and in dealing with an audit.

The IPU instructs the examiner to request the 10 documentary and analysis items that the regulations
require to avoid the 40% penalty. The IPU notes that just because the taxpayer produces all 10 items does
not mean they are automatically off the hook for a 40% penalty.

Aside from review of the 10 items, examiners are instructed to pull certain schedules from Forms 5471,
8858, and 8865 to locate missing controlled transactions. Since the IRS is going to do this, tax preparers and
advisers should do the same, preferably before filing the Form 5472 and other tax return filings for the
applicable year to make sure nothing is omitted.

Examiners are also instructed to review the taxpayer's financial statements to make sure they line up with
the transfer price documentation being provided. Again, this is something that should be done by the tax
preparers and advisers.

A hidden trap for taxpayers is the requirement under Treasury Regulations Section 1.6038A-3 to maintain
certain backup records. These records are in addition to the 10 documentary items taxpayers are required
to maintain for penalty avoidance. Since the examiner is directed to specifically ask for these items under
the IPU, taxpayers and their advisors should establish procedures to maintain those records during the
applicable statute of limitations period. These records include original entry books and transaction records,
profit and loss statements, pricing documents, foreign country and third-party filings, ownership and capital
structure records, records of loans, services, and other non-sales transactions, and records relating to
conduit financing arrangements.

The IPU also points the examiner to other IRS guidance as to particular Section 482 issues and compliance.

The IPU provides specific analysis questions that the auditor should examine. Knowing these questions in
advance will assist the taxpayer in preparing for an audit.

Review of Transfer Pricing Documentation by Outbound Taxpayers (ISO/PUO/P_1.7_02(2014)) (Mar. 4, 2016)

4. EXPATRIATION CASE
By Charles (Chuck) Rubin

Cases on the new expatriation regime under Code Section 877A are few and far between. The Tax Court has
now issued an opinion involving a U.S. resident who gave up his green card and the resulting consequences
under Code Section 877A.
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The case has two interesting points. The first goes to the issue whether one can be a covered expatriate
solely by not filing a Form 8854 that certifies five years of tax compliance at the time of expatriation.
Remember that Code Section 877A applies to persons giving up their citizenship or U.S. residency only if
they are a “covered expatriate.” This generally means the expatriate has income or assets in excess of
statutory thresholds, or does not certify the five years of compliance.

Here, the taxpayer did not file a Form 8854 when he surrendered his green card. Further, the taxpayer in
fact had not fully complied with required filings for the preceding five years.

Do these provisions really mean that even if a taxpayer falls below the income or asset thresholds, he will
still be a covered expatriate solely because of the failure to certify tax compliance? This case does not
squarely answer that question, because the taxpayer could not have made the certification due to his
noncompliance. However, the Code tells us that such failure to certify effectively makes one a covered
expatriate (Code Section 877(a)(2)(C), which is part of the definition of a covered expatriate under Code
Section 877A(g)(1)). So it appears clear that failing to certify is enough be a covered expatriate.

Okay, but Code Section 877(a)(2)(C) does not tell us WHEN the certification has to be given. So if the
certification is given late, can one avoid covered expatriate status (assuming the income and asset
thresholds are not exceeded)? This case does not answer that question because a late certification was not
made.

What if a certification is given, but it is false or erroneous? That should not keep one out of covered
expatriate status, per the Code’s other criteria of “fails to submit such evidence of such compliance [of five
years of tax compliance] as the Secretary may require.”

The second issue involves whether the deemed sale of assets rule of Code Section 877A that applies to
expatriates (and this particular expatriate) triggers the deferred gain on an installment sale obligation held
by the expatriate under Code Section 453B. Yes, says the Tax Court, with the deemed selling of the price of
the obligation being its face amount.

Gerd Topsnik, 146 TC No. 1 (January 20, 2016)

5. NEW BASIS CONSISTENCY AND REPORTING PROPOSED REGULATIONS -
DID THE IRS GO TOO FAR?
By Charles (Chuck) Rubin

The IRS has issued proposed regulations under new Code Sections 1014(f) (relating to requirements that
the initial income tax basis of an asset received from a decedent cannot exceed the estate tax basis of that
asset) and Section 6035 (relating to the reporting of basis on property acquired from a decedent).

Page 6  



T A X  A N D  B U S I N E S S  U P D A T E         

The proposed regulations have two requirements which are eyebrow raising (to say the least), and of
questionable validity.

Zero Basis for Assets Not Reported on an Estate Tax Return. The regulations provide that if an asset is
required to be reported on an estate tax return, is otherwise subject to the basis consistency rules of Section
1014(f) (e.g., assets that do not increase the estate tax after credits are not subject to the rules), and is NOT
reported on a return before the expiration of the estate tax statute of limitations, the basis of the asset in
the hands of the recipient is adjusted to ZERO!

Looking back at Section 1014(f), I do not see any authority that authorizes an adjustment of basis to zero
for such a failure. Perhaps one can argue that the blanket rule of zero can be based on the statutory language
of a "value...specified by the Secretary" under Section 1014(f)(2)(B) and thus being the cap on basis under
1014(f)(1)(A), but that appears to be a very strained reading of the statute [I have cut and pasted the entire
statute at the end of this posting for those who want to review these provisions themselves]. Section
1014(f)(2)(B) appears to relate to a specific finding of value by the Secretary, per the subsequent language
relating a timely contest of that value by the estate executor, and not a blanket regulatory dictate of zero
basis for all affected taxpayers. I have not looked to the legislative history of the statute - if there is language
there on the subject of a zero basis, then that might provide support for Treasury on this adjustment to zero.

Note that this will complicate the decision whether to file a supplemental estate tax return to report an asset
found after an estate tax return is filed if the estate is taxable and the statute of limitations has not yet closed.
The estate will need to file a supplemental return to avoid this zero basis, but is it worth it to file and incur
estate tax for an income tax benefit that may be taxed at a lower rate (if ever)?

Endless Form 8971 Filings. Code Section 6035 requires executors to issue a statement using Form 8971 to
beneficiaries detailing basis information for assets that they will (or may) receive from the estate. This new
requirement is a pain to prepare and deal with, but is required by the new Code Section. Treasury was not
satisfied with this - their proposed regulations require that the recipients of such assets issue another
statement to the IRS and  their subsequent transferees in carryover basis transfers if related to the
transferor. And these new transferees will also have similar statement requirements if they later make a
related party carryover basis transfer, and on and on ad nauseum - at least that is how many are reading the
proposed regulations, but to me the language is not completely clear on that point.

However, Code section 6035 imposes these requirements ONLY on the persons required to file the estate
tax return. Where does Treasury find authority to impose notice obligations on the recipients of property,
and their subsequent related party transferees? Treasury advises this comes from its authority to prescribe
regulations necessary to carry out the section. I fail to see how subsequent reporting by transferees has
anything to do with "carry[ing] out the section," which is the regulatory authorization included in Code
Section 6035.  While the new requirements may support the policy of the section, is that enough to justify
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this requirement by regulation alone? If Treasury wanted to impose this reporting obligation then it should
have its inclusion in the original statute, or via a new statutory amendment.

---------------------

Section 1014(f):

(f) Basis must be consistent with estate tax return. For purposes of this section—

    (1) In general. The basis of any property to which subsection (a) applies shall not exceed—

         (A) in the case of property the final value of which has been determined for purposes of the tax imposed
by chapter 11 on the estate of such decedent, such value, and

         (B) in the case of property not described in subparagraph (A) and with respect to which a statement
has been furnished under section 6035(a) identifying the value of such property, such value.

    (2) Exception

         Paragraph (1) shall only apply to any property whose inclusion in the decedent’s estate increased the
liability for the tax imposed by chapter 11 (reduced by credits allowable against such tax) on such estate.

    (3) Determination. For purposes of paragraph (1), the basis of property has been determined for purposes
of the tax imposed by chapter 11 if—

         (A) the value of such property is shown on a return under section 6018 and such value is not contested
by the Secretary before the expiration of the time for assessing a tax under chapter 11,

         (B) in a case not described in subparagraph (A), the value is specified by the Secretary and such value
is not timely contested by the executor of the estate, or

         (C) the value is determined by a court or pursuant to a settlement agreement with the Secretary.

(4) Regulations - The Secretary may by regulations provide exceptions to the application of this subsection.

6. GUARDIANSHIP COURT PERMITTED TO ANNUL MARRIAGE [FLORIDA]
By Charles (Chuck) Rubin
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An incapacitated  ward had his rights to contract removed by a guardianship court. The ward thereafter
married, without court approval. The marriage was then challenged based on FS 744.3215(2)(a) (2013).
That statute provides "[i]f the right to enter into a contract has been removed, the right to marry is subject
to court approval."

So the statute definitely raises problems for the marriage. The real question turned out to be whether the
marriage was absolutely void and subject to annulment, or simply voidable and thus could be approved by
the court after the fact. The trial court found it void and annulled it - the Fourth District Court of Appeals has
now affirmed the trial court.

Smith v. Smith, 4th DCA (March 2, 2016), Case No. 4D14-1436

7. CODE SECTION 752 LIABILITIES INCLUDE OBLIGATIONS UNDER

CONSTRUCTION CONTRACT
By Charles (Chuck) Rubin

Partners in a partnership receive adjusted basis in their partnership interests for their allocable share of
partnership liabilities. Since basis will allow for distributions to be made to partners without gain, losses
to be deducted by partners, and gain reduction on a sale of a partnership interest, such basis is often
advantageous.

When thinking about what partnership liabilities count for this purpose, most practitioners will first think
of promissory notes, mortgages, and other major booked liabilities of the partnership. A recent private letter
ruling points out that other esoteric liabilities can enter this computation.

In the PLR, the partnership received “notice to proceed” payments from customers before it started with
a construction project or a phase of a project. Such payments were not fully included in income when
received because the partnership was reporting its construction income on the percentage of completion
method – that method ties into the percent of work completed and not the receipt of payments.

So the partnership was receiving advance payments for services it would render. Since the partnership
would have liability for failing to perform the work it had been paid for, the IRS allowed the notice to
proceed payments to be treated as Section 752 liabilities to the extent not yet included in income.

PLR 201608005
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8. UNIFORM VOIDABLE TRANSACTIONS ACT (UVTA) THREATENS ASSET

PROTECTION PLANNING
By Charles (Chuck) Rubin

The UVTA has been enacted in several states. The Act is a reworking of fraudulent conveyance law, which
allows a creditor to avoid transfers made that attempt to put property beyond the reach of a creditor. A
number of attorneys and others are beginning to realize that the UVTA is a threat to debtor protections that
might exist outside of the UVTA.

For example, Section 10(b) of the Act reads "[a] claim for relief in the nature of the claim for relief under this
Act is governed by the local law of the jurisdiction in which the debtor is located when the transfer is made
or the obligation is incurred.” Thus, if a resident of a state without domestic asset protection trust provisions
settles such a trust in another state, the settlor may not be able to rely on the law of that other state to
protect himself or herself against a voidable transaction claim - Section 10(b), if applicable, would arguably
require that the law of the home state of the debtor would instead apply. If that home state fraudulent
conveyance or voidable transaction law was not as favorable as the law in the state of the asset protection
trust, the assets of the asset protection trust may be exposed by reason of the UVTA. Likewise, a debtor that
moves to a state with favorable exemption laws (e.g., Florida as to its homestead protections) may be unable
to use those favorable exemption laws against claims of creditors for debts incurred before the debtor
moved. This may push asset protection trust planning offshore.

Other concerns are being raised about how the UVTA may interfere with other business and tax planning,
such as its potential application to swap powers in grantor trusts (which may be used to obtain a step up
in basis at death) and transfer of property to business entities by debtors.

9. LAW FIRM HIT BY IRS AFTER PAYING OUT ALL EARNINGS AS DEDUCTIBLE

COMPENSATION TO SHAREHOLDERS
By Charles (Chuck) Rubin

A Chicago law firm operating as a corporation regularly zeroed out its taxable income by making year-end
bonuses to its shareholders and deducting such payments as compensation. The IRS attacked the
reasonableness of the compensation, seeking to convert some of the payments to taxable dividends, and thus
increasing the corporation’s taxable income and income taxes. The Tax Court agreed.

The Tax Court applied the “Independent Investor Test” to attack the amount of deductible compensation.
This test is based on the premise that the owners of an enterprise with significant capital are entitled to a
return on their investments - they would not agree to the corporation paying out all of the net revenues of
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the company to employees on a regular basis since that would leave no net income to pay to the
shareholders a return on capital (via dividends). Since the law firm had over $8 million in paid in capital,
this was an open door for the IRS and Tax Court to convert some of the payments to nondeductible
dividends.

In determining the amount of capital, the Tax Court declined to add to it intangible assets not on the
books,such as the firm’s reputation and customer lists - a good thing for the corporation.

So a lesson from the case is to look closely if a corporation is regularly paying out all of its net revenue as
compensation to its shareholders.

Of course, if the operating business is not a ‘C’ corporation (i.e., it is an ‘S’ corporation, LLC, or other
pass-through entity), then the issue of deductibility of the compensation is minimized since the entity does
not pay any income tax.

This case was also interesting since the law firm sought to avoid penalties based on reasonable cause and
good faith per its reliance on an accounting firm to prepare its tax returns. This was rejected because the
law firm did not specifically advise the law firm on the deductibility of the bonuses, and that the law firm
did not provide accurate information to the accountants.

A question discussed was whether the law firm’s silence on the issue of deductiblity (i.e., its failure to discuss
it with the law firm) constituted “advice” upon which the taxpayer could reasonably rely to avoid penalties.
Silence is not advice, said the Tax Court:

 In prescribing detailed rules regarding the content of professional advice on which a
taxpayer can rely, the regulations necessarily contemplate advice that, in some form,
involves an explicit communication. Silence cannot qualify as advice because there is no way
to know whether an adviser, in failing to raise an issue, considered all of the relevant facts
and circumstances, including the taxpayer's subjective motivation. Indeed, an adviser's
failure to raise an issue does not prove that the adviser even considered the issue, much less
engaged in any analysis, or reached a conclusion. As we observed in Neonatology Assocs.,
P.A. v. Commissioner, 115 T.C. 43, 100 (2000), aff'd, 299 F.3d 221 [90 AFTR 2d 2002-5442]
(3d Cir. 2002): “The mere fact that a certified public accountant has prepared a tax return
does not mean that he or she has opined on any or all of the items reported therein.” Thus,
we conclude that McGladrey's failure to raise concerns about the deductibility of [*33] the
yearend bonuses did not constitute “advice” within the meaning of section 1.6664-4(c),
Income Tax Regs.

Brinks Gilson & Lione A Professional Corporation, TC Memo 2016-20
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10. NOT ENOUGH ACTIVITY TO BE A DEVELOPER
By Charles (Chuck) Rubin

If you suffer a loss on the disposition of real property, you want to be treated as a developer for income tax
purposes - that is, to be treated as engaged in a trade or business. That way, you can get ordinary loss
treatment and not a long termor short term capital  - the ordinary loss will typically be available to offset
more types of income than a capital loss.

So how many properties must one be dealing with and how much activity is needed to cross into developer
territory? This question comes up a lot - it is a question of facts and circumstances. In a recent Tax Court
case, ownership of 3 properties coupled with sporadic development activities was not enough for ordinary
loss treatment.

More particularly, the taxpayer had a plan to purchase properties, tear them down, build single or multi-unit
residences, and then sell them - alternatively he might rent them out. From 2003 through 2007, he bought
one rental property and two tear-down properties. He developed one tear-down into a two-condominium
building and sold it. Regarding the subject property he incurred costs to prepare the property for
development, paying for architectural, electrical, and mechanical plans, permits, property taxes, and interest.
He borrowed money to develop the property - ultimately he defaulted and lost the property in foreclosure.

The court did not find him to be a developer. Some of the court’s observations included:

    1. The intent to develop is not enough.

    2. Sales activity should be frequent and continuous - not sporadic.

    3. Not enough properties involved here.

    4. That the property was sold in foreclosure instead of to a regular buyer is a neutral fact.

    5. The taxpayer’s primary source of income was elsewhere - the development activities would account
only for an insubstantial portion of his income.

    6. The taxpayer was lackadaisacal about keeping business records.

Reading the facts, I would have said that the taxpayer was in the trade or business of real estate
development - too bad for the taxpayer I wasn’t the judge on his case.

Evans, TC Memo 2016-7
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11. NEW FIRPTA REGULATIONS
By Charles (Chuck) Rubin

The Protecting Americans from Tax Hikes Act of 2015 modifed the withholding provisions under FIRPTA.
The Service has now issued regulations implementing the statutory changes. Key among them are:

A. The increase of the withholding rate on dispositions of US real property interests from 10% to
15%;

B. Implementation of a new reduced 10% rate of withholding when the US real property interest
transferred will be used by the transferee as a residence and the amount realized for the property does not
exceed $1 million;

 C. Eliminating from the cleansing rule (relating to the cessation of US real property holding company
status for US corporations after they have disposed of all US real property interests) corporations that are
or were formerly regulated investment companies or real estate investment trusts (see new Treas. Regs.
§1.897-2(f)(2)(iii));

D. Eliminating from the application of Code §897 real property interests owned directly or indirectly
by qualified foreign pension funds (see new Code §897(l)); and

E. Directions to use mailing addresses provided in the Instructions for Form 8288 for various
FIRPTA filings.

T.D. 9751

12. ELECTIVE SHARE RULINGS
By Charles (Chuck) Rubin

Under Florida law, a surviving spouse can elect to receive 30% of the elective share estate of his or her
deceased spouse, in lieu of receiving what was left to the surviving spouse under the decedent’s estate
planning documents. This prevents a spouse from entirely cutting a surviving spouse out of his or her Last
Will and other dispositive documents.

In determing what makes up the total value of the elective estate (against which the 30% is multiplied),
Florida Statutes provide a listing of what to include. They also provide a listing, in Fla.Stats. §732.2055, of
what is allowed to reduce the size of that estate for purposes of the 30% computation.
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The 4th DCA recently addressed whether the total elective share estate should be reduced for charges of
lawyers hired by the personal representative to litigate estate claims. The court looked at former Fla.Stats.
§ 732.207 (1998), the predecessor statute to Fla.Stats. §732.2055, which predecessor statute applies to the
subject estate. That statute read:

732.207 Amount of the elective share. -- The elective share shall consist of an amount equal to 30
percent of the fair market value, on the date of death, of all assets referred to in s. 732.206, computed
after deducting from the total value of the assets:

(1) All valid claims against the estate paid or payable from the estate; and

(2) All mortgages, liens, or security interests on the assets.

One can see in this statute that valid claims against the estate are deductible - does this mean that expenses
of the estate to litigate those claims are likewise deductible?

No, said the appellate court. Since “the statute clearly and unambiguously sets forth only four types of
expenses or costs which the probate court is to deduct from the value of the assets in the surviving spouse's
elective share,” and attorney fees are not one of them, it found no basis for deducting attorneys fees. While
Fla.Stats. §732.2055 is different from the prior Fla.Stats. §732.207, as to this issue the language is fairly
similar, so this ruling should be strong precedent as to how the newer statute also applies.

The court also acknowledged that a delay in paying the elective share entitles the spouse to interest on the
amount due for the delay period after the entry of the elective share payment order. It noted “it would be
inequitable for Spouse to be denied the opportunity for a reasonable return on her court-determined
minimum elective share.” Here, the probate court only allowed for interest on 40% of the elective amount
due the spouse, since the court noted that she would not be able to retain the remaining portion due to taxes.
The appellate court affirmed the probate court on this, stating that “it would ... have been inequitable for
Spouse to enjoy a windfall of interest on a portion of the value of her minimum elective share which, due
to taxes, she would not be entitled to retain.”

The opinion did not provide much background on this tax payment issue. However, it seems to me that the
court should have taken into account that the spouse was either charged interest by the government on late
payment of taxes while waiting for her distribution, or alternatively paid the taxes relating to the elective
share assets on time out of her own other assets (or borrowings) and thus loss the economic benefit of those
tax payments for the period after payment until she received the elective share assets. To me, then, I would
think the estate gets the windfall here and the spouse is injured. Again, since I don’t know the underlying
facts, perhaps there are some other facts or justifications that entered into the calculus of who benefitted
or suffered economically from the delay in payment.
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ACE J. BLACKBURN, JR., CHRIS A. ECONOMOU, GUS MORFIDIS and JOAN S. WAGNER, as Personal
Representatives of the Estate of Konstantinos Boulis, a/k/a, Gus Boulis, Appellants, v. EFROSINI BOULIS a/k/a
FRANCES BOULIS, Appellee. 4th District. Case Nos. 4D14-1579 and 4D14-2048. January 20, 2016.

13. LODESTAR METHODOLOGY FOR DETERMINING REASONABLE ATTORNEY

FEES IS REJECTED
By Charles (Chuck) Rubin

Fla.Stats. §736.0708(1) tells us that unless the trust agreement says different, "a trustee is entitled to
compensation that is reasonable under the circumstances." The statutes do not tell us how to compute what
is “reasonable.”

Back in 1958, the Florida Supreme Court, in West Coast Hospital Ass’n v. Florida National Bank of
Jacksonville, 100 So.2d 807 (Fla. 1958),  listed out the factors that should determine what is reasonable for
this purpose. These factors are:

• The amount of capital and income received and disbursed by the trustee. • The wages or
salary customarily granted to agents for performing like work in the community. • The
success or failure of the trustee’s administration. • Any unusual skill or experience the
trustee brought to the trust administration. • The loyalty or disloyalty of the trustee to the
beneficiaries. • The amount of risk and responsibility assumed by the trustee. • The time
involved in administering the trust. • The custom in the community as to compensation of
trustees by settlors or courts and as to compensation paid trust companies and banks
serving as trustees. • The character of the work performed by the trustee, whether routine
or involving skill and judgment. • Any estimate the trustee has given of the value of his or
her own services.• Payments made or allowed by the beneficiaries to the trustee and
intended to be applied toward the trustee’s compensation.

Subsequent to that case, there have been several cases that many argue require a “Lodestar” approach to
computation of trustee fees. The Lodestar approach generally is an hourly fee approach - calculate how
many hours the trustee works and multiply it by a reasonable hourly rate and you reach a reasonable fee.
This approach differs greatly from the above factor approach, and will typically result in significantly lower
trustee fees when dealing with trusts with significant assets. The Lodestar approach is usually raised by
trust beneficiaries unhappy with the fees being charged by a trustee. To my knowledge, most trustees do
not apply the Lodestar approach.

There are several weaknesses to the Lodestar argument. First, the case law cited applies to payment of
attorneys fees in trust matters, and personal representative fees. Attorneys provide a different service, have
different duties, are officers of the court, and have different exposure to liability, than trustees, so an
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automatic extension of the Lodestar approach to trustees just because attorneys are subject to them is a
stretch. Likewise, personal representatives are now paid in large part on a reasonable fee schedule
promulgated by statute - hourly fees were thus rejected by the legislature. Lastly, when Florida adopted a
new trustee fee statute in 2007, the Senate Staff Anlysis of the statute specifically provided that regarding
the statute, the West Coast Hospital factors should be considered in determining what trustee fee is
reasonable.

Now, the 2nd District Court of Appeal has ruled that trustee fees should not be calculated under a Lodestar
formula. The court seemed particularly influenced by the above Senate Staff Analysis that included a
reference to the West Coast Hospital factors. Hopefully, this decision will put the issue to bed, but I guess
that a few more District Courts of Appeal may need to similarly rule before trust beneficiaries cease raising
Lodestar as the mechanism for computing trustee fees.

Robert Rauschenberg Foundation v. Bennet Grutman, Bill Goldston, and Darryl Pottorf, as trustees of the Robert
Rauschenberg Revocable Trust, Case No. 2D1403794, 2nd DCA, January 6, 2016

14. FRAUDULENT CONVEYANCE LITIGATION EXPENSES ARE NOT

DEDUCTIBLE
By Charles (Chuck) Rubin

Expenses of business litigation, and litigation involving the production or collection of income or of property
held for the production of income, are typically deductible under Code Sections 162 or 212. It is often
forgotten, however, that if the subject of litigation is the defense of, or to perfect title to, real or personal
property, such expenses must be capitalized into the asset and not deducted. See Treas. Regs.
§1.263(a)-2(e).

Fraudulent conveyance litigation involves a party asserting, or defending against, a claim that property was
transferred from one person or entity to another to avoid the transferred property from being reached by
creditors of a transferor. In a recent Chief Counsel Advice, the IRS concluded that the defense of a fraudulent
conveyance claim by the transferee of property was in the nature of the “defense of real or personal
property.” The litigation expenses of the defender had to be capitalized and could not be immediately
deducted under Section 162.

Chief Counsel Advice 201552028

15. FLORIDA CASE LAW UPDATE - TRUST, ESTATE & GUARDIANSHIP LITIGATION
By Jenna Rubin, unless otherwise noted
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The following is a comprehensive summary of recent Florida cases and other developments in this area.

Smith v. Smith, --- So.3d --- (Fla. 4th DCA 2016)

This decision deals with the question of whether a ward's right to marry is subject to court approval during
a guardianship proceeding.   Florida Statutes § 744.3215(2)(a) provides:

(2) Rights that may be removed from a person by an order determining incapacity but not delegated to a
guardian include the right:

(a) To marry.  If the right to enter into a contract has been removed, the right to marry is subject to court
approval.  

The Court held that the plain language of the statute does not state that a "marriage" is subject to court
approval, but instead that the "right to marry" is subject to court approval.  Therefore, it held that if a person
deemed incapacitated has had his or her right to contract removed, he or she has no right to marry unless
the court gives its approval.

In re Guardianship of Mount, --- So.3d --- (Fla. 2d DCA 2016)

In this short opinion, the Court was asked to consider whether a guardianship court could compel the
co-trustees of a ward's revocable trust to return assets to the guardianship.  The Court held that unless an
action was commenced by the guardianship against the co-trustees, the Ward's beneficial interest in the
trust did not give the guardianship court the authority to override the decisions of the co-trustees in the
management of the trust. 

 Gort v. Gort, --- So.3d --- (Fla. 4th DCA 2016)

In this decision, the Court considered, among other things, whether a petition to determine incapacity may
be voluntarily dismissed.  The statutes governing guardianship do not expressly address this issue.  The
statute states that once a petition is filed, the court shall set the matter for hearing within certain time
constraints.  F.S. 744.331.  It also states that a court shall dismiss a petition if the examining committee
members conclude the person is not incapacitated.  But the Court found that the statute is silent on whether
a court is required to hold an adjudicatory hearing every time a petition is filed, and is silent on whether a
party may voluntarily dismiss a petition to determine incapacity.

The Court found that the Jasser v. Saadeh decision, 97 So.3d 241 (Fla. 4th DCA 2012) was distinguishable
from this case.  In Jasser, the court distinguished a voluntary dismissal from an agreed settlement and
mutual dismissal.  The Court held that the Jasser court did not hold that a person cannot voluntarily dismiss
a petition once filed.
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 Dowdy v. Dowdy, 182 So.3d 807 (Fla.2d DCA 2016)

This decision centered around whether the construction of a trust could support the issuance of a temporary
injunction directing the trustee to deposit proceeds of a property sale into the court registry pending the
court's decision on the construction petition.  

A husband and wife established a family trust which owned real estate.  Each had children from previous
marriages.  Following the husband's death, the wife amended the trust to remove her husband's children
as successor trustees and beneficiaries.  She then sold the trust property.  One of the husband's sons learned
of the sale and filed a petition for construction of the original trust and a temporary injunction to compel
preservation of the sale proceeds.  

To obtain a temporary injunction, the moving party must demonstrate (1) that he will suffer irreparable
harm without an injunction, (2) that he has no adequate remedy at law, (3) that he enjoys a substantial
likelihood of success on the merits, and (4) that an injunction would be in furtherance of the public interest. 
The Court held that he was not entitled to a temporary injunction because he would not prevail on the
merits in his underlying construction action.

The construction petition sought a determination of whether the son was appointed as successor trustee
upon his father's death, based on the language in the trust which read, "In the event of the death of the Initial
Trustees...."  The son argued that the phrase "death of each" meant the death of either of the initial trustees. 
The wife argued that both trustees had to pass before the successor trustees would be appointed.  The Court,
upon review of the trust document, found the wife to be correct for the following reasons.  First, the trust
document also named one of the wife's daughters as successor trustee, and did not specify which of them
would succeed a particular deceased initial trustee.  Second, elsewhere in the document the trust used the
term "death of each of the trustees" in circumstances where it clearly meant after the death of both trustees. 
Since there was nothing in the trust to suggest that the phrase "death of each" has a different meaning in one
provision than it does in another, the Court felt that the son would lose his construction petition, and did
not become successor trustee at his father's death, and therefore the wife had sole authority and discretion
to sell the remaining trust property for her own benefit.

 In re Guardianship of Hawley, --- So.2d --- (Fla. 2d DCA 2016), 2016 WL 66700

In this appeal, the Court reviewed a trial court order removing a trustee and limited guardian of the person
of a ward.  The Court held that while the trial court had the authority to enter the order pursuant to F.S.
744.1075(4)(b), where it found that such action was necessary to protect the physical or mental healthy or
property of the ward, upon the entering the order the court was also required to comply with F.S.
744.1075(4)(a), which requires the court to issue an order to show cause stating the essential facts
constituting the conduct charged and requiring the respondent to appear before the court to show cause
why the court should not take further action.
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16. DID YOU KNOW?

Antarctica has its own international dialing code - 672.

17. FIRM ANNOUNCEMENTS

The firm welcomes its newest associate, Jacob Warren. Jacob will be practicing in the area of trust, estate
and guardianship litigation.

Charles (Chuck) Rubin published an article in the March 2016 edition of Estate Planning Journal entitled
Recent Tax Tidbits from the IRS and Congress.

DAILY TAX AND BUSINESS UPDATES AVAILABLE. View prior articles, updates that we didn't have room for
in this newsletter, or read the above postings when they are first published, by visiting
http://www.rubinontax.blogspot.com and http://www.rubinonprobatelit.blogspot.com. To read this issue,
or past issues, online, visit http://www.floridatax.com/httpdocs/Resources.html (and scroll to the bottom
of the page).

Most of the postings in this newsletter are first published on the Internet during the preceding month. If you
use Twitter, you can be notified of postings as they occur by following #RubinOnTax. If you use Flipboard,
search for the magazine “Rubin on Tax (and More).”

Having problems receiving this newsletter? Make sure that the E-mail addresses
"taxandbusinessupdate@mail-list.com" and “crubin@floridatax.com” are marked as a friend or otherwise
set to clear your spam filters! Subscribe and unsubscribe instructions accompany the email sending this
newsletter - if not, send subscribe and unsubscribe instructions to crubin@floridatax.com. To be properly
processed, unsubscribe instructions need to come from the applicable email address or send instructions
to crubin@floridatax.com with the specific address being unsubscribed.

Feel free to forward this newsletter on to anyone who you think may be interested.

The Usual Disclaimer: This newsletter summarizes for informational purposes only information of interest
to the clients and friends of Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A. The information is
condensed from, and a general summary of, legislation, court decisions, administrative rulings and other
information, and should not be construed as legal advice or opinion, and is not a substitute for the advice
of counsel.

Page 19  

http://www.rubinontax.blogspot.com
http://www.rubinonprobatelit.blogspot.com/%20
http://www.floridatax.com/httpdocs/Resources.html
mailto:�crubin@floridatax.com�


T A X  A N D  B U S I N E S S  U P D A T E         

Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A.
Boca Corporate Center 
2101 Corporate Blvd., Suite 107 
Boca Raton, Florida 33431 
(561) 998-7847
www.floridatax.com
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18. AFR RATES - APRIL 2016
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