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1. Form 5472 Reporting by Foreign Owned
Disregarded Entities Established in the U.S. Coming Soon!
By Charles (Chuck) Rubin
Presently, a domestic single member LLC, and other similar single
owner entities, absent a check-the-box election to the contrary, are
disregarded for almost all U.S. tax purposes.

guides, such as U.S. News
& World Report law firm
rankings, Best Lawyers,
Martindale-Hubbell,
Chambers, Who's Who in
American Law, Florida
Trend's Legal Elite,

Presently, a foreign owner of such disregarded entity need not file a
Superlawyers, and South
Form 5472 regarding that entity, since it is a non-entity for tax
purposes. The Form 5472 form (Information Return of a 25%
Florida Legal Guide Top
Foreign-Owned U.S. Corporation or a Foreign Corporation Engaged
in a U.S. Trade or Business) is authorized under Code Sections 6038A
and 6038C, with respect to each related party with which the reporting corporation has had any “reportable
transactions.” These corporations must also keep permanent books of account or records as required by
section 6001 that are sufficient to establish the accuracy of the federal income tax return of the corporation,
including information, documents, or records to the extent they may be relevant to determine the correct
U.S. tax treatment of transactions with related parties. Failure to report can result in significant penalties.
New proposed regulations will treat such entities as a corporation for purposes of Section 6038A, thus
giving rise to the above reporting requirement. Transactions between the disregarded entity and its owner
will now be reportable transactions. Interestingly, safe harbors from reporting for entities of less than $10M
in U.S. gross receipts or whose related party transactions do not exceed certain thresholds will NOT apply.
Let’s be clear - this reporting has NOTHING to do with enforcing the collection of taxes due the U.S.
Transactions between such a disregarded entity and its owner are disregarded for U.S. tax purposes - that
is why the IRS does not presently require information about them.
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This reporting has EVERYTHING to do with the political judgment by some in the U.S. that the U.S. is not
adequately disclosing the ultimate beneficial ownership of U.S. entities, and that is impeding the tax
collection of other countries.
The costs and burdens of information reporting have increased exponentially in recent years. Here is a new
filing, with new costs and burdens, that won’t raise a penny of U.S. tax collection, to add to the burden.
Perhaps a reasonable middle ground would be a requirement for filing a short form report by these entities
reporting their beneficial ownership, and leave it at that. Alternatively, the $10M U.S. gross receipts and
small related party receipts exceptions should be made applicable, so at least smaller entities will not be
subject to these expanded rules. Requiring reporting of transactions that are utterly disregarded for U.S. tax
purposes, for the sake of non-U.S. government interests, is not surprising in today’s day and age, but is it
appropriate?
The new regulations are only proposed, and will not go into effect until 12 months after they are adopted
as temporary or final regulations.
REG-127199-15. Treatment of Certain Domestic Entities Disregarded as Separate From Their Owners as
Corporations for Purposes of Section 6038A (5/10/2016), amending regulations Sections 1.6038A-1, 1.6038A-2,
and 301.7701-2.

2. Marital Deduction Trusts and Expatriates – More Questions Than
Answers
By Charles (Chuck) Rubin
If an expatriate dies and leaves property to a U.S. citizen or resident spouse, can a marital trust be used to
defer or avoid the transfer tax imposed under Section 2801? Both the Code and the Regulations seem to say
yes, but a closer reading suggests that absent further regulatory relief, the answer is uncertain. And will the
surviving spouse be taxable on the marital trust assets at his or her later death?
FACTS: Code Section 2801 imposes a transfer tax at the highest estate tax rate of estate tax on a covered gift
or bequest to a U.S. citizen or resident. In the circumstances of death of an individual, a covered bequest is
any property acquired directly or indirectly by reason of the death of an individual who, immediately before
such death, was a covered expatriate. Code Section 2801(e)(1)(B). A covered expatriate is an individual who
expatriated from the U.S. and met or exceeded certain asset or income thresholds at the time of expatriation.
This tax is not a Chapter 11 estate tax (nor a Chapter 12 gift tax) – this will be an important fact.
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Code Section 2801 should only apply to decedents who are nonresidents of the U.S. and noncitizens, since
it does not apply to Chapter 11 gross estate assets of a decedent. Expatriates who nonetheless are U.S.
residents or citizens at the time of death will have all of their assets included in their Chapter 11 gross estate,
and thus will not be subject to Code Section 2801. Further, Code Section 2801 should only apply to non-U.S.
situs assets of an expatriate decedent. This is because under Code Section 2101, U.S. situs assets of
nonresident/noncitizen are included in his or her Chapter 11 gross estate – as noted Code Section 2801 does
not apply to Chapter 11 gross estate assets.
So assume we have a nonresident/noncitizen qualified expatriate who owns $20 million of common stock
in a non-U.S. corporation, and at his death he leaves it to a trust meeting the QTIP requirements of Code
Section 2056(b)(7). As a threshold matter, this a transfer of non-Chapter 11 gross estate property from a
qualified expatriate to a U.S. citizen – this is a covered bequest and is subject to Code Section 2801 tax. Can
the tax be deferred or avoided under the estate tax marital deduction?
Code Section 2081(e)(3) provides: “[A covered bequest] shall not include any property with respect to
which a deduction would be allowed under section 2055, 2056, 2522, or 2523, whichever is appropriate,
if the decedent… were a United States person.” If our decedent is a U.S. person, then the estate tax marital
deduction is available under Code Section 2056, so it would seem to allow the marital deduction. The
proposed regulations expand upon this and provide: “A transfer from a covered expatriate to the covered
expatriate's spouse is not a… covered bequest to the extent a marital deduction under section… 2056 would
have been allowed if the covered expatriate had been a U.S. citizen or resident at the time of the transfer.
To the extent that a… bequest to a trust (or to a separate share of the trust) would qualify for the marital
deduction, the gift or bequest is not a… covered bequest. For purposes of this paragraph (c)(4), a marital
deduction is deemed not to be allowed for qualified terminable interest property (QTIP) or for property in
a qualified domestic trust (QDOT) unless a valid QTIP and/or QDOT election is made.” (emphasis added)
Prop. Regs. Section 28.2801-3(c)(4).
COMMENTS: Let’s examine the proposed regulations first. They require a valid QTIP election, on a Form 706
or Form 706-NA. A Form 706 QTIP election is not possible, since the estate of our decedent will file a Form
706-NA per the decedent’s nonresident/noncitizen status.
The Form 706-NA and its instructions require the inclusion of a Schedule M from the Form 706 to obtain
a marital deduction. That Schedule M by default imposes a QTIP election on assets described thereon in the
QTIP section. The instructions to Schedule M provide that you can only include property interests that are
included in the decedent’s gross estate – non-gross estate assets do not belong on the schedule. So how does
one make a “valid QTIP” election for non-U.S. situs assets that are not included in the decedent expatriate’s
estate? It would appear that requiring a “valid QTIP election” prevents the estate from meeting the
requirements of the proposed regulation.
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Does Section 2801(e)(3) allow for the deduction? Likely yes, but maybe no. To get the deduction under Code
Section 2056 if we treat our expatriate as a U.S. person, a valid QTIP election on an estate tax return is
needed – we now circle back to the question of how one can make a QTIP election on an estate tax return
if the assets are not actually included in the gross estate of the decedent. Perhaps a constructive inclusion
of the subject assets in the decedent’s gross estate, along with a constructive election with the completion
of a Schedule M that includes the foreign situs assets, will suffice. One would suppose that this is the proper
result, per the inclusion of Section 2801(e)(3) in the Code. That being the case, at a minimum, the proposed
regulations when finalized should remove the requirements for a “valid” QTIP election and allow for a
constructive QTIP election that includes the non-U.S. situs assets for which a deduction is sought – otherwise
the requirements of the regulation cannot be satisfied.
Here is perhaps a more interesting question – if the marital deduction is allowed, what happens at the
subsequent death of the surviving spouse? Will the assets be subject to estate tax in the surviving spouse’s
estate under Code Section 2044? That would be a stretch – Code Section 2044 by its terms applies only if
there was a deduction taken at the first spouse’s death under Section 2056(b)(7) – “… [t]his section applies
to any property if… a deduction was allowed with respect to the transfer of such property to the decedent…
under section 2056 by reason of subsection (b)(7). At best, there is no deduction that occurs, only an
exclusion of assets from property subject to tax under Code Section 2081. See Code Section 2081(e)(3).
Alternatively, can Code Section 2081(e)(3) be read expansively to impose an estate tax on the surviving
spouse under Code Section 2044? That, too, would be quite a stretch since all Code Section 2081(e)(3) says
is to exclude certain property from a covered bequest – it says nothing about imposing estate taxes on the
surviving spouse.
So where are we? Here are the main possibilities:
1.

A QTIP election may be allowable, however inartfully allowed under the Code and proposed
regulations. An informal discussion with the draftpersons of the proposed regulations indicates this
is what was intended. If that is the case, then the next question is whether the surviving spouse will
be subject to having the QTIP trust assets included in his or her gross estate at death under Code
Section 2044. If not, this strongly suggests the use of QTIP trusts in lieu of outright transfers to U.S.
person spouses by expatriates when future estate taxes are an issue! Even if the regulations are
issued in final form to provide for such taxation though, one has to question whether the IRS has
regulatory authority to impose such a tax.

2.

The election may not be allowable, at least until revised proposed or final regulations or a Form 708
are issued that address these issues. In that situation, draftspersons will have to give consideration
to an outright bequest to a U.S. person surviving spouse in lieu of a QTIP transfer.
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When the surviving spouse is a resident of the U.S. but not a citizen, similar considerations should apply in
regard to a QDOT trust.

3. BREACH OF TRUST STATUTE OF LIMITATIONS HELD OPEN FOR 10 YEARS
- WITH NEW SUMMARY CHART [FLORIDA]
By Charles (Chuck) Rubin
The concepts of statute of limitations and repose, and laches, exist to bring finality after the passage of time
as to liability risks. Claims for breach of trust against a trustee can be subject to a confusing array of rules
as to when the statute expires, especially when the concept of fiduciary accountings, and different rules for
a continuing trust versus a terminating trust, are thrown into the mix. A recent Florida case demonstrates
these complexities.
A short summary of the facts: (a) in 2002, the assets of the subject trust are moved into two trusts, (b) on
October 11, 2011, accountings for the old trust and the two new trusts are given to a beneficiary who was
a beneficiary of the old trust but not the two new trusts, which accountings included a limitations notice that
warned that an action for breach of trust for matters disclosed in the accountings may be barred unless an
action is commenced within 6 months, (c) on April 9, 2012, the above beneficiary sued the trustee of the old
trust regarding the termination of the 2002 trust, (d) the trustee sought to dismiss the action, alleging that
the beneficiary knew of the transfer by January 2003 and did not bring an action within 4 years of that date
under the applicable statute of limitations, and (e) the trial court agreed and ruled in favor the trustee.
The appellate court reversed, finding that laches did not bar the lawsuit. The court found that Gregor did
not have knowledge of being excluded from the new trusts until 2011. In a circumstance when adequate
disclosure is not given to a beneficiary, the statute of limitations does not begin to run, unless a final trust
accounting is given and a notice is given of the availability of the trust records for examination, or disclosure
is later made. Since the final trust accounting procedure was not followed, the statute did not start to run
until October 2011 when the accountings were issued. Since the beneficiary first obtained knowledge via
an accounting with a limitations notice, a six month statute applied and not the usual four year statute of
limitations from the October 2011 date. Since the beneficiary filed suit within those six months, his claim
was not barred.
Florida Statutes section 736.1008 codifies the rules in this area. Nonetheless, the permutations and
combinations of facts and the resulting periods of limitation that can apply under that statute are not
immediately obvious. To assist practitioners in applying the statute, I have prepared a chart that should help
- you can download a copy here [http://gutterchaves.d.pr/Tl0K]. Since I have created this from scratch, if
anyone thinks any corrections are needed to it, please email me at crubin@floridatax.com.
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Woodward v. Woodward, 41 Fla. L. Weekly D1073a (4th DCA, May 4, 2016)

4. BROKERAGE ACCOUNT IS A SAFE ACCOUNT TO TEMPORARILY HOLD
HOMESTEAD SALE PROCEEDS FOR REINVESTMENT [FLORIDA]
By Charles (Chuck) Rubin
An individual sold his interest in a Florida homestead, and put a portion of the proceeds in two Wells Fargo
brokerage investment accounts entitled “Fl. homestead account..” The account was invested in mutual funds
and unit investment trusts.
The Florida constitution protects a Florida homestead from claims of creditors of the owner. This has been
extended to the proceeds from sale of a homestead if (1) there is a good faith intention, prior to and at the
time of the sale, to reinvest the proceeds in another homestead within a reasonable time; (2) the funds are
not commingled with other monies; (3) the proceeds are kept separate and apart and held for the sole
purpose of acquiring another home.
The creditor in the instant case claimed that the owner lost homestead protection due to the investment in
securities. The trial court accepted the creditor’s argument, but the district court of appeal rejected it. The
Florida Supreme Court took on the case and sided with the owner of the property, holding that the accounts
maintained protection as homestead property.
Some particular elements that were helpful to the owner were: (a) the court believed the securities
investments were still relatively safe, (b) to hold otherwise would require the taxpayer to hold the funds
in a noninterest bearing account, at least in a low interest rate environment, and (c) the owner actually used
the funds to purchase a new residence.
By commenting on the safety of the securities investments, the door is still open that more speculative
investment of sale proceeds could jeopardize the homestead protection.
JBK Associates, Inc. v. Sill Bros., Inc., Florida Supreme Court (April 28, 2016)

5. DISCRETIONARY TRUST INTEREST HELD SUBJECT TO FEDERAL TAX LIEN
By Charles (Chuck) Rubin
Code Section 6321 imposes a federal tax lien for unpaid taxes upon “all property and rights to property,
whether real or personal” that belong to the delinquent taxpayer. Is a beneficiary’s interest in a trust a
property right that the IRS can lien?
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This turns on state law, and the rights of a beneficiary and the obligation of the trustee under that law.
However, there are some general rules. If amounts are distributable only in the discretion of the trustee, the
lien will not usually attach. If the trust provides for mandatory distributions or distributions required under
a discretionary standard, then the lien probably applies.
Oftentimes, trusts will be halfway between a wholly discretionary trust and one that requires distributions
under an ascertainable standard. In a recent case, the distribution language provided:
The Trustee shall pay to DENNIS MASAKI ENOMOTO so much or all of the net income and
principal of the trust as in the sole discretion of the Trustee may be required for support in
the beneficiary's accustomed manner of living, for medical, dental, hospital, and nursing
expenses, or for reasonable expenses of education, including study at college and graduate
levels.
So the trustee is obligated to distribute under an ascertainable standard, but only in his or her “sole
discretion.”
The court noted that the case law is mixed on whether a lienable property interest arises from such a clause.
In the end, it concluded that there was an interest that could be liened.
The court noted some criteria in these cases that favor the finding of a lien. The first is that there is
mandatory language in the clause, such as use of the word “shall.” More particularly, courts note that such
clauses often require payment (“shall pay”) and then leave the amount up to the discretion of the trustee.
While I do not follow the logic, somehow this favors a lien arising more than if the trustee was given
discretion on whether to pay – although the practical result as to the trustee’s authority is probably about
the same. Having more than one current beneficiary is a fact that does not support the imposition of the lien.
If there is a lien, how can the IRS enforce it? Some possibilities include waiting around until the trustee
makes a distribution and then attaching the distribution, compelling the trustee to make regular
distributions under the standard and then attaching those, or attempting to attach and receive the entirety
of the trust corpus immediately. The IRS sought the latter. Noting the difficulty of this question, the court
did not fully resolve the issue – at this point it only denied the IRS motion for summary judgment on the
issue.
Duckett v. Enomoto, U.S. District Court, D. Arizona (April 18, 2016)

6. FOREIGN FINANCIAL ASSET REPORTING NOW EXTENDED TO DOMESTIC
ENTITIES
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By Charles (Chuck) Rubin
When Form 8938 reporting for foreign financial assets of U.S. taxpayers was first imposed a few years, only
U.S. individuals were subject to it. The IRS has now issued final regulations that will commence reporting
by domestic corporations, partnerships and trusts owning such assets. Nothing to worry about for this tax
season - but next year will be different as this reporting commences for tax years starting after 12/31/15.
This reporting is imposed on "specified domestic entities." Tax preparers and advisors will have the joy of
determining each year whether a domestic entity meets the new definitions.
So what is a "specified domestic entity?" For those with an interest, click
[http://gutterchaves.d.pr/mRmu] for a summary chart to help you with the analysis.

here

TD 9752

7. POST-DEATH ACTION REDUCED AMOUNT OF ESTATE TAX CHARITABLE
DEDUCTION
By Charles (Chuck) Rubin
Decedent died and left a majority stake in a real property management corporation to a private foundation.
The estate tax value of the stock was $14.182M.
After the decedent’s death, but before the stock was transferred to the foundation, certain things happened,
including:
a. The corporation elected Subchapter S status;
b. The corporation redeemed from the decedent’s trust a large portion of the company shares for a value
far less than the estate tax value.
At least part of the difference in value was attributed to changes in business climate after the date of death
and before the 7th month date after death when the stock was appraised for the redemption. The Tax Court,
however, found that there was insufficient evidence to support the large decrease in value. There was also
concern that the redemption price was calculated on a minority basis even though the decedent owned a
majority interest in the company.
Both parties acknowledged that the value of the charitable contribution deduction is based on the
date-of-death value of the contributed property.
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The Tax Court indicated because of the intrafamily transactions involved in this circumstance (including that
family members may have benefited from the reduced transfer to charity), the transaction was subject to
hightened scrutiny. It further noted that Congress did not intend “to allow as great a charitable contribution
deduction where persons divert a decedent's charitable contribution, ultimately reducing the value of
property transferred to a charitable organization.” The court further noted that this concept finds support
in the regulations which provide that if a trustee “is empowered to divert the property *** to a use or
purpose which would have rendered it, to the extent that it is subject to such power, not deductible had it
been directly so bequeathed *** the deduction will be limited to that portion, if any, of the property, or fund
which is exempt from an exercise of the power.” Sec. 20.2055-2(b)(1), Estate Tax Regs. Finding that the
decedent’s testamentary plan was thwarted by altering the date-of-death value of the intended donation
through the redemption, the court reduced the amount of the charitable deduction.
The Tax Court did not say that a mere decline in value of contributed property prior to post-death funding
is going to reduce the charitable deduction. What it is saying that in circumstances where a diversion of the
property going to the charity is effectively undertaken, then in that circumstance the deduction is subject
to reduction.
Estate of Victoria E. Dieringer, et al., 146 T.C. No. 8 (2016)

8. NEW REGULATIONS ISSUED TO EXPAND THE REACH OF ANTI-INVERSION
RULES
By Charles (Chuck) Rubin
Code Section 7874 seeks to remove the U.S. tax benefits that can apply by inserting a non-U.S. holding
company into the ownership structure of businesses formerly conducted through a U.S. holding company.
This is a big political issue as several large U.S. multinationals have shifted into a foreign holding company
structure in ways that have skirted these rules. Many in the U.S. want to stop such corporate expatriations,
and thus the IRS is beefing up the reach of Section 7874 to disincentivize such transfers.
Taxpayers have attempted to work around the technical rules of Section 7874 by breaking up the
transactions into numerous steps or conducting ancillary transactions that purport to make the provision
inapplicable. New treasury regulations have now been issued to address this planning and to bring such
planning into the reach of Section 7874. Both Section 7874 and its existing regulations are quite complex
- the new temporary regulations even more so.
The temporary regulations provide new rules under Section 7874 and related provisions: (i) for identifying
a foreign acquiring corporation when a domestic entity acquisition involves multiple steps; (ii) that
disregard stock of the foreign acquiring corporation that is attributable to certain prior domestic entity
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acquisitions; (iii) that require a controlled foreign corporation (CFC) to recognize all realized gain upon
certain Code Sec. 351 transfers of assets that shift the ownership of those assets to a related foreign person
that is not a CFC; and (iv) that clarify the definition of group income for purposes of the substantial business
activities test.
T.D. 9761, 04/04/2016

9. THE IRS IS LOOKING TO RECHARACTERIZE RELATED PARTY DEBT AS
EQUITY SIMPLY FOR FAILING TO MEET ON A TIMELY BASIS NEW
CONTEMPORANEOUS WRITTEN DOCUMENTATION REQUIREMENTS
By Charles (Chuck) Rubin
In the early 1980's, the IRS issued regulations on the question of when loans to corporations would be
recharacterized under Code Section 385 as equity. The conversion of purported debt can have significant
adverse income tax effects for the borrower and lender. Those regulations were withdrawn and we have
been without regulations since then. The IRS has now issued new proposed regulations on the subject.
Below is a short overview of the new regulations and some observations. The proposed regulations are
lengthy and complicated, so there will surely be a lot written about the as they are digested by the tax
community.
The good news is that unless I am missing something, these rules only apply to purported debt between
affiliated corporations, using an expanded definition of affiliation. Thus, purported debt issued to individuals
and noncorporate entities should not be subject to these rules.
The bad news is that if the regulations are put into effect, bona fide debt may be recharacterized as equity
by the IRS simply because the debt was not put in writing quickly enough, or the taxpayers did not document
in writing the ability of the obligor to repay the debt at or around the time of the loan. That is, the IRS will
strip away the benefits of debt simply because new regulatory compliance obligations are not timely
observed.
Proposed Section 1.385-1 prescribes general definitions and operating rules. -1(d) allows for the IRS to treat
purported debt as part equity and part debt - that is, an all or nothing approach is not required.
Proposed Section 1.385-2 imposes documentation and information that taxpayers must prepare and
maintain within required timeframes to substantiate the treatment of an interest issued between related
parties as indebtedness for federal tax purposes. Such substantiation is necessary, but not sufficient, for a
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purported debt interest that is within the scope of these rules to be characterized as indebtedness. Even if
these rules are complied with, the IRS can still apply general federal income tax principles on the question
of debt vs. equity to make a determination to treat debt as equity.
These requirements will be a new burden on taxpayers, and also a trap for the unwary. Such documentation
includes a written obligation to pay a sum certain (that is, unwritten promises to pay will not satisfy these
rules). Thus, taxpayers who do not document their debt in writing will not be able to get debt treatment.
The proposed regulations also require written documentation containing information establishing that the
issuer's financial position supports a reasonable expectation that the issuer intends to, and would be able
to, meet its repayment obligations. I don't like this at all - it is a new requirement and a trap for those that
don't know about it. Examples of this new documentation include cash flow projections, financial
statements, business forecasts, asset appraisals, determination of debt-to-equity and other relevant financial
ratios of the issuer in relation to industry averages, and other information regarding the sources of funds
enabling the issuer to meet its obligations pursuant to the terms of the applicable instrument.
Making matters even worse, the proposed regulations require that these items be prepared within certain
short time frames (30 days and 120 days of the transaction, depending on the particular items). This ignores
(intentionally or otherwise) that documentation of loan transactions between related entities often doesn't
occur until the parties eventually get around to it, or are advised by tax professionals to prepare such
documentation after such professionals later learn of the transaction or arrangement. These requirements
appear as "gotcha" requirements that will deny taxpayers debt treatment for bona fide debts simply for not
meeting regulatory documentation requirements. Is the IRS authorized to do this? Is this good tax policy that is, denying the anticipated tax character of purported debt, not because it doesn't meet the
characteristics of debt but because the IRS issues regulations that require taxpayers to prepare
contemporaneous reports demonstrating ability to repay and not allowing taxpayers to prove such ability
to repay if the reports were not timely prepared?
This whole regulatory trend of changing basic tax characteristics of items without regard to the substance
of transaction or situation because taxpayers do not meet regulatory reporting or documentation
requirements is both unfair and disturbing. Another recent example of this is the removal of tax basis from
assets that are not properly reported under the new basis reporting rules for assets held in estates required
to file an estate tax return - where does the IRS find the authority to remove tax basis from assets? Similar
rules also apply in the area of Section 482 where taxpayers must prepare arms-length pricing reports at the
time of transactions between related parties if they want to later avoid certain penalties if the IRS does not
respect the pricing under Section 482.
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Proposed §1.385-3 provides additional rules that may treat the interest, in whole or in part, as stock for
federal tax purposes if it is issued in a distribution or other special types of transactions that are identified
as frequently having only limited non-tax effect, or is issued to fund such a transaction.
Proposed §1.385-4 provides operating rules for applying proposed §1.385-3 to interests that cease to be
between members of the same consolidated group or interests that become interests between members of
the same consolidated group.
The big take away here: if these regulations are put into effect, related party debt between related
corporations will not be treated as debt if not in writing, and a written analysis of ability to repay is not
undertaken, all within a short time of period of the establishment of the debt. This "penalty" is all without
regard to whether the debt meets or does not meet traditional debt elements. If these documentary
requirements are met, the IRS can still attack debt under more traditional debt vs. equity elements.
REG-108060-15. Treatment of Certain Interests in Corporations as Stock or Indebtedness

10. A DEATH ABROAD - ASSISTANCE AND ISSUES
By Charles (Chuck) Rubin
The death of a loved one is obviously a difficult time and process for family and friends. If the decedent dies
outside of the U.S., the family and friends have the additional burden of dealing with local law and
requirements.
The legal and practical process varies by country. So while not comprehensive, below is a list of key practical
and legal concerns and information.
•
•
•
•
•

•
•
•
•

Notification of death to the local authorities.
Obtaining a local death certificate (which can often take awhile).
Engagement of a funeral home.
Cremation vs. repatriation of body decision.
Preparing for disposition of remains, including transport back to the U.S. Documentation is likely
required both by the U.S. and the local jurisdiction (e.g., local transit permit and notarized Consular
Mortuary Certificate required by U.S. Customs.).
Consular Report of Death Abroad (CRDA).
Countries can vary on whether embalming is allowed,or who can perform the procedure.
Autopsy necessity and procedures.
Travel insurance claims (including coverage for return of remains to the U.S.).

The local U.S. embassy or consulate can provide significant assistance. Items they can help will include:
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•
•
•
•
•
•
•

Notifying next-of-kin.
Confirming death, identity and U.S. citizenship of decedent.
Providing information regarding personal effects and disposition of remains.
Guidance on forwarding of funds to cover costs.
If required, serving as provisional conservator of the estate in the foreign country.
Preparing documents for disposition of remains, and overseeing the process.
Transmitting the CRDA after foreign death certificate is issued.

See 22 USC 4196; 22 CFR 72.1.
Source: The Final Journey: What Hapens When Your American Client Becomes Seriously Ill, Injured or Dies
Outside the U.S., by M. Katharine Davidson

11. OUT OF STATE HOMESTEAD EXEMPTION VOIDS FLORIDA EXEMPTION
[FLORIDA]
By Charles (Chuck) Rubin
Florida exempts a portion of a Florida homestead from ad valorem tax. This could save a taxpayer a few
hundred dollars a year. The real economic value to such an exemption is that under Florida's Save our
Homes provision, ad valorem tax value increases are limited to 3% per year even though the value of the
residence increases more.
A husband owned a residence in Indiana. He received a residency-based property tax exemption from
Indiana on that property. His wife owned a Florida residence and received a Florida homestead ad valorem
tax exemption. In August 2006, the Broward County Property Appraiser caught wind of the dual exemption
filings. It trotted out Article VII, Section 6(b) of the Florida Constitution, which reads "[n]ot more than one
exemption shall be allowed any individual or family unit or with respect to any residential unit." Based on
that provision, the appraiser sought to remove the homestead exemption from the wife's property for 1996
through 2006 - this uncapped the value for ad valorem tax purposes by removing the 3% Save our Homes
protection.
Does the Constitution provision apply if the second exemption property is in another state? Yes, says the
appeals court.
Is it unconstitutional to deny the wife her exemption because her husband sought exemption in another
state? No, says the appeals court
A cautionary tale for Florida homeowners.
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VENICE L. ENDSLEY, Appellant, v. BROWARD COUNTY, FINANCE AND ADMINISTRATIVE SERVICES
DEPARTMENT, REVENUE COLLECTIONS DIVISION; LORI PARRISH, as Broward County Property Appraiser,
et al., Appellees. 4th District. Case No. 4D14-3997. March 23, 2016

12. FORM 8971 FILING DATE EXTENDED
By Charles (Chuck) Rubin
The new Form relating to reporting to beneficiaries of estates and the IRS on the tax basis of distributed
assets has had its first filing due date extended to June 30, 2016. The IRS has taken notice of the scrambling
around imposed on estates to meet the end of March deadline, and is giving more time for compliance.
Notice 2016-27

13. FLORIDA CASE LAW UPDATE - TRUST, ESTATE & GUARDIANSHIP LITIGATION
By Jenna Rubin, unless otherwise noted
The following is a comprehensive summary of recent Florida cases and other developments in this area.
Richard v. Richard, ---So.3d --- (Fla. 3d DCA 2016)
This decision deals with the application of the relation back doctrine found in F.S. 733.601, and whether it
would apply to validate a notice to creditors that was published one day prior to the appointment of the PR.
The Court interpreted the meaning and history behind F.S. 733.601 and ultimately found that the doctrine
does apply to validate the earlier filed notice to creditors.
The probate court had held that the notice to creditors published the day before the order was entered
appointing the personal representatives was a nullity, and that the relation back doctrine did not apply to
validate the act of publication. In doing so, it found that a statement of claim filed more than three months
after the first publication date was a timely filed the claim.
The Court disagreed with the probate court regarding the application of the relation back doctrine. F.S.
733.601, which codifies Florida common law on this issue, states as follows:
"The duties and powers of a personal representative commence upon appointment. The powers of a
personal representative relate back in time to give acts by the person appointed, occurring before the
appointment and beneficial to the estate, the same effect as those occurring after appointment. A personal
representative may ratify and accept acts on behalf of the estate by others when the acts would have been
proper for a personal representative."
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The claimant argued that because F.S. 733.601 only says that the powers of a personal representative relate
back, the duties of a personal representative, such as the duty to publish a notice to creditors, do not. The
Court disagreed. It held that it is the acts of the person who is later appointed as personal representative
of the estate which are ratified by the statute. It found that if the statute read that the "powers and duties"
related back, it would create unintended consequences for personal representatives who now had a duty
to act on behalf of an estate without even being appointed as personal representative yet. It further found
that the publication of a notice to creditors can be viewed as both a duty and a power of the personal
representative, such that it falls within the purview of F.S. 733.601. As a result, it held that the relation back
doctrine applied to the personal representative's act of publishing the early notice to creditors.
Woodward v. Woodward, --- So.3d --- (Fla. 4th DCA 2016)
This decision deals with whether res judicata and laches barred a beneficiary's claim against a trustee. The
Court held that neither applied, since the beneficiary's two claims against the trustee did not contain identity
of the causes of action, and because the beneficiary did not know about the trustee's actions until he was
served with an accounting.
In 1996, the beneficiary of the Trust at issue filed suit against the trustee for breach of fiduciary duty,
alleging that the trustee failed to account, improperly mortgaged real property and improperly paid
expenses of the trust. During the pendency of the action, the trustee transferred the Trust's assets to two
new trusts and terminated the Trust at issue. The trial court eventually dismissed this complaint.
In 2011, the trustee served an accounting for the Trust, and the two new trusts, on the beneficiary. The
accounting showed the termination of the Trust and the distribution to the two new trusts. The beneficiary
filed a new suit within 6 months of receipt of the accounting. In this complaint, he sought removal of the
trustee, an accounting, restoration of the assets, and other relief.
The trial court held that the second lawsuit was barred by res judicata and laches. The Court disagreed. It
held that the second lawsuit was not barred by res judicata, since res judicata requires that the original
claim and the subsequent claim have identity of the causes of action. Identity of the cause of action depends
on whether the facts or evidence necessary to maintain the suit are the same in both actions. Because the
facts and events giving rise to the 1996 suit were different than those giving rise to the later suit, the Court
held that res judicata does not apply.
The Court also found that laches did not bar the second action. It held that the statute of limitations did not
begin to run until the beneficiary received the trust accounting, even though the Trustee argued that the
beneficiary knew that he had terminated the trust more than four years (the statute of limitations period)
before he filed his second action.
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Hall v. Hall, --- So.3d --- (Fla. 3d DCA 2016)
The Court took the opportunity in this decision to "reiterate a fundamental tenet of appellate advocacy."
Appellants attempted to appeal a probate court decision denying an undue influence claim and petition to
revoke probate of a will and trust. The probate court had heard the testimony of those present at the
execution of the challenged documents and expert testimony regarding the decedent's medical records, and
found that the challenged documents were properly executed, that they were prepared at the request of the
decedent and that they were not procured by the appellee. Instead of simply PCAing the probate court's
decision, the Court wrote this opinion, affirming the probate court's decision, and reminding appellants that
in an appeal setting, the appellants are obligated to provide a statement of facts and to interpret the evidence
in the light most favorable to sustaining the conclusions of the finder of fact.
Giller v. Giller, --- So.3d ---(Fla. 3d DCA 2016)
This case involved whether a personal representative has the right to bring a suit for declaratory action
under F.S. 689.07(1), which deals with real estate deed and conveyances which add the words "trustee" or
"as trustee" to the name of the grantee, or whether relief under that section is limited only to subsequent
purchasers or others relying on the deed.
The personal representatives brought their declaratory action in the probate proceeding after learning of
the existence of six parcels of real property titled in the name of the decedent "as trustee." They sought a
declaration from the probate court that the parcels were owned by the decedent in fee simple and that the
properties became assets of the estate after his death. Their brother argued that they lacked standing to sue
under F.S. 689.07(1) because that section does not apply until after a subsequent conveyance of the property
takes place.
The trial court agreed with the brother and dismissed the declaratory action. The Court reversed the
dismissal, holding that F.S. 689.07(1) does not state that its application is limited to benefit "subsequent
parties," nor does the case law support such a conclusion. Because personal representatives are given the
ability to bring an action on the estate's behalf and are charged with the obligation to take possession of the
decedent's property for purposes of administration, the Court held that the personal representative's action
for declaratory relief stated a legally sufficient cause of action under F.S. 689.07(1).
Genauer v. Downey v. Downey, P.A., --- So.3d --- (Fla. 4th DCA 2016)
Does a trust beneficiary have the right to intervene in trust litigation already being defended by the trustee?
In this decision, which involved a dispute about the right of an attorney for a former trustee to recover his
fees from the trust, the Court ultimately held that the beneficiaries of the trust had a sufficient interest in
the proceeding that they should have been given the right to intervene and participate.
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The trial court had held that the beneficiaries had the right to intervene, but that because the successor
trustee was defending the trust, the beneficiaries did not have status as a party and did not have the right
to file any motions, answers, counterclaims, or engage in any discovery. The Court held that the limitations
placed on the rights of the beneficiaries to intervene were such that the trial court's order was a de facto
denial of the right to intervene.
Florida Rule of Civil Procedure 1.230 provides that, "Anyone claiming an interest in pending litigation may
at any time be permitted to assert his right by intervention, but the intervention shall be in subordination
to, and in recognition of, the propriety of the main proceeding, unless otherwise ordered by the court in its
discretion." In making a determination under Rule 1.230, a court must first determine whether the
intervenor's purported interest entitles it to intervene. If so, the court has the discretion to permit
intervention after considering factors such as the derivation of the interest, the potential for conflicts or new
issues and other relevant circumstances. Once the court decides to permit intervention, it should decide
the parameters of the intervention to the extent necessary to protect the interests of the parties.
The Court held that the trial court properly concluded that the beneficiaries of the trust had a direct and
immediate interest in the litigation to support intervention. However, because the trial court prohibited the
beneficiaries from taking any direct action in the case, the Court held that the order was an abuse of the trial
court's discretion and reversed the order.

Parker v. Parker, 185 So.3d 616 (Fla. 4th DCA 2016)
This decision deals with whether an estate is an indispensable party in a proceeding to recover properties
transferred by the decedent prior to his death. The beneficiaries of the estate argued that the estate was an
indispensable party pursuant to F.S. 733.607, which provides, generally, that a personal representative has
the right to take control of the decedent's property. The Court held that since properties transferred during
the decedent's life are no longer the decedent's property, the estate does not need to be joined as a party
to a suit to set aside those lifetime transfers.
Oreal v. Steven Kwartin, P.A., --- So.3d --- (Fla. 4th DCA 2016)
This appeal deals with a claimant's attempt to collect interest due the claimant on a promissory note. The
claimant filed a timely statement of claim in the estate, seeking payment due on a note plus interest. The
probate court disallowed the claimant's request for default interest under the terms of the note and imposed
a setoff to lower the amount of default interest because the court believed that the claimant should have filed
a motion to compel payment earlier than it did.
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The Court reversed, holding that pursuant to F.S. 733.705(9), which provides that "[i]nterest shall be paid
by the personal representative on written obligations of the decedent providing for the payment of interest,"
the claimant was entitled to the full default interest under the terms of the note. It found that the probate
court had erred by imposing a setoff, because a court cannot rewrite a contract to relief a party from a
hardship of a bad bargain. Because the statute plainly and unambiguously provides for the payment of
interest and does not allow for judicial discretion, the Court directed the probate court to award the full
amount of interest due to the claimant.
Vigliani v. Bank of America, --- So.3d --- (Fla.2d DCA 2016)
This decision is an interesting one because it involves both a review of the uncertainty faced by practitioners
in 2009 regarding the future of the estate tax exemption, and somewhat strange language in a trust meant
to deal with that uncertainty.
Here, the trial court was asked to consider whether a decedent's revocable trust required a Family Trust to
be funded with $3.5 million (the exemption amount in 2009), $5 million (the exemption amount in 2010),
or some other amount. The trustees filed for declaratory relief to obtain a judicial determination of this
issue, and the trial court held that the Family Trust should be funded with $3.5 million.
The Appellate Court disagreed with the trial court's analysis. First, it felt that the actual division and funding
of the trusts were the responsibility of the trustee of the trust under the terms of the trust and F.S. §
736.0801. The Court also went on to explain why it felt that funding the Family Trust with $3.5 million was
likely an incorrect result.
The decedent amended and restated his trust in 2009, at a time when no one was quite sure what the future
of the estate tax exemption would be. To deal with that uncertainty, the trust included more language than
we are used to seeing which established both what he thought the Family Trust should be funded with, as
well as his intentions when creating the trust. The trust provided that, "The Family Trust shall be funded
with that portion of the Trust estate equal to the federal individual exemption amount, undiminished by any
estate, inheritance, succession, death or similar taxes, subject to the provisions of Article VIII" (emphasis
added). The decedent died in 2010, so without the reference to Article VIII, one would read that provision
to require the Family Trust to be funded with $5 million, the estate tax exemption amount in 2010.
Unfortunately, however, the provisions of Article VIII seem to make the decision much less straightforward.
Among other things, the provisions of Article VIII included a "Statement of Intentions" which advised that
the decedent wanted the smallest amount of estate taxes to be paid at his death and at his wife's death, that
he wanted the smallest amount of generation-skipping tax possible to be paid at his death and his wife's
death, that if carryover basis was in effect, he intended for the trustee to allocate basis exemptions in a way
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to benefit his family, and that he wanted no adverse tax consequences occur as a result of some subsequent
act by Congress not anticipated by him.
The Court ultimately held that the trustees had to look at the trust as a whole to determine the decedent's
intent, and that the trustees had a duty to complete the tax analysis, considering estate taxes, generation
skipping taxes and income taxes, to determine the best result for the trust. It remanded for the trustees to
make such a determination.
Schlesinger v. Schlesinger, 186 So.3d 618 (Fla. 3d DCA 2016)
This case involved a dispute between the former spouse and the widow of a decedent regarding the right
of the widow (as co-personal representative of the decedent's estate) to discover personal bank records of
the former spouse. The widow argued that she needed the discovery in order to determine whether the
decedent had violated the terms of their post-nuptial agreement by making gifts to his former spouse, and
decreasing the portion of his estate which would pass to the widow.
The Court granted the former spouse's petition to quash the trial court's order denying her motion for
protective order to bar discovery of her banks' records. It held that the widow, as co-personal
representative, has the right to his banks' records, which she could use to make the determination of
whether improper gifts were made. It also held that the discovery was premature, since no determination
had been made that the widow was entitled to an accounting from the decedent's estate or that she was
entitled to recover payments from the former spouse, citing to the general rule that the premature discovery
of financial information would cause irreparable harm.

14. DID YOU KNOW?
In the movie "Casablanca," Humphrey Bogart never said "Play it again, Sam."

15. FIRM ANNOUNCEMENTS
Charles (Chuck) Rubin spoke on the subject of premarital and postmarital agreements before the Delray
Beach Estate Planning Roundtable.

DAILY TAX AND BUSINESS UPDATES AVAILABLE. View prior articles, updates that we didn't have room for
in this newsletter, or read the above postings when they are first published, by visiting
http://www.rubinontax.blogspot.com and http://www.rubinonprobatelit.blogspot.com. To read this issue,
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or past issues, online, visit http://www.floridatax.com/httpdocs/Resources.html (and scroll to the bottom
of the page).
Most of the postings in this newsletter are first published on the Internet during the preceding month. If you
use Twitter, you can be notified of postings as they occur by following #RubinOnTax. If you use Flipboard,
search for the magazine “Rubin on Tax (and More).”
Having problems receiving this newsletter? Make sure that the E-mail addresses
"taxandbusinessupdate@mail-list.com" and “crubin@floridatax.com” are marked as a friend or otherwise
set to clear your spam filters! Subscribe and unsubscribe instructions accompany the email sending this
newsletter - if not, send subscribe and unsubscribe instructions to crubin@floridatax.com. To be properly
processed, unsubscribe instructions need to come from the applicable email address or send instructions
to crubin@floridatax.com with the specific address being unsubscribed.
Feel free to forward this newsletter on to anyone who you think may be interested.

The Usual Disclaimer: This newsletter summarizes for informational purposes only information of interest
to the clients and friends of Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A. The information is
condensed from, and a general summary of, legislation, court decisions, administrative rulings and other
information, and should not be construed as legal advice or opinion, and is not a substitute for the advice
of counsel.
Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A.
Boca Corporate Center
2101 Corporate Blvd., Suite 107
Boca Raton, Florida 33431
(561) 998-7847
www.floridatax.com
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