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 STRETCH IRAS TO BE HIT?
By Charles (Chuck) Rubin

Presently, if an IRA owner does not fully withdraw the balance of his IRA during lifetime, his or her heirs
may be able to spread the withdrawal of the inherited IRA over the life expectancy of the recipient. By being
able to slow down the required distributions, the taxation of the income that has been deferred from income
tax within the IRA will be deferred further and spread over an extended period of time. Such IRAs are
referred to as “stretch IRAs.”

A provision of the Retirement Enhancement and Savings Act of 2016, which cleared the Senate Finance
Committee in September by a vote of 26-0 and which was introduced to Congress in November, seeks to
limit stretch IRAs. Under the proposed legislation, IRA balances of an individual that aggregate over
$450,000 will need to be distributed within 5 years of the death of the account owner, except in regard to
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distributions to the surviving spouse of the owner, disabled or chronically ill individuals, individuals who
are not more than 10 years younger than the owner, or children of the owner who have not yet reached the
age of majority. The proposed Act has other provisions, some of which are taxpayer friendly – you can
review a summary here.

Will this make it into law next year? Historically, there is a strong likelihood of passage when a bill clears
the Senate Finance Committee by unanimous vote.

 NEW REPORTING REQUIREMENTS FOR U.S. DISREGARDED ENTITIES OWNED

BY FOREIGN PERSONS
By Charles (Chuck) Rubin

Code § 6038A imposes reporting and recordkeeping requirements on domestic corporations that are at least
25% foreign-owned. They are required to file an annual return on Form 5472 with respect to each related
party with which the reporting corporation has had any reportable transactions.

In newly issued regulations, the IRS will treat U.S. disregarded entities, such as single member LLCs not
electing to be taxed as a corporation, as U.S. corporations for this purpose. Thus, their foreign owners will
now have to file a Form 5472 if the U.S. disregarded entity has any reportable transactions with related
persons and entities.

To add insult to injury, a number of exceptions to some of these obligations for smaller reporting
corporations and for de minimis transactions will NOT apply to these entities.

Bear in mind that financial transactions between the owner of the U.S. disregarded entity and the entity itself
will constitute reportable transactions and trigger this reporting. For example, the regulations provide this
example:

(i) In year 1, W, a foreign corporation, forms and contributes assets to X, a domestic limited
liability company that does not elect to be treated as a corporation under §301.7701-3(c)
of this chapter. In year 2, W contributes funds to X. In year 3, X makes a payment to W. In
year 4, X, in liquidation, distributes its assets to W.

(ii) In accordance with §301.7701-3(b)(1)(ii) of this chapter, X is disregarded as an entity
separate from W. In accordance with §301.7701-2(c)(2)(vi) of this chapter, X is treated as
an entity separate from W and classified as a domestic corporation for purposes of section
6038A. In accordance with paragraphs (a)(2) and (b)(3) of this section, each of the
transactions in years 1 through 4 is a reportable transaction with respect to X. Therefore,
X has a section 6038A reporting and record maintenance requirement for each of those
years.
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Failing to file results in a $10,000 penalty, so failures to file will be painful. And yes, there will be plenty of
failures to file. First, it will be awhile until the new filing obligation is disseminated and absorbed by
accountants performing international tax compliance, Second, for taxpayers using tax preparers who are
not well-versed in international tax compliance, a lot of those preparers will not be knowledgeable of this
filing requirement. Lastly, there will undoubtedly be owners of disregarded entities who will not use third
party tax preparers and thus will oftentimes remain in the dark about these filing requirements.

The new rules apply to tax years of entities beginning on or after January 1, 2017 and ending on or after
December 13 (31??), 2017.

T.D. 9796, 12/12/2016; Reg. § 1.6038A-1, Reg. § 1.6038A-2, Reg. § 301.7701-2

 IRS FINALIZES REGULATIONS THAT LIMIT NONRECOGNITION ON CERTAIN

OUTBOUND SECTION 367(A) TRANSFERS & OTHER OUTBOUND RULE

CHANGES
By Charles (Chuck) Rubin

U.S. persons transferring appreciated property to foreign corporations may be eligible for nonrecognition
of gain using Section 351 or the corporate reorganization provisions. However, Code §367(a) and its
regulations provide exceptions to nonrecognition for transfers of certain property based on the policy that
it is appropriate for the U.S. to tax the gain in such items at the time they move to foreign corporate
taxpayers.

Previously, foreign goodwill and going concern value were excepted from gain recognition under Code
§367(a), based on legislative history that allowing such items to escape gain recognition would not
adversely impact the U.S. Per more recent Treasury determinations that this exception was being abused,
Proposed Regulations eliminated this exception, and now final Regulations have adopted such a rule.

Another change involves outbound transfers of intangible property in nonrecognition transfers. Under Code
§367(d), the U.S. transferor is treated as having sold the property in exchange for payments that are
contingent upon the productivity, use or disposition of the property, and as receiving amounts that
reasonably reflect what would have been received annually in the form of such payment over the shorter
of the property’s useful life or 20 years. Under the final regulations, when the useful life of the property is
indefinite or more than 20 years, taxpayers can still apply the 20 year period - but the taxpayer has to
include during the 20 year amounts that would have been required to be included over the useful life of the
transferred property following the end of the 20 year period.

T.D. 9803
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 RECKLESS INDIFFERENCE IS ENOUGH FOR WILFULLNESS
FINDING FOR PURPOSES OF FBAR NONFILING PENALTIES
By Charles (Chuck) Rubin

A husband and wife had an accounting in Switzerland at UBS AG, into which they deposited commissions
from camera sales and also directed some of their international customers to make deposits. In 2007, the
tax year at issue, the taxpayers did not file the required Form TD F 90-22.1 (FBAR) form with the
Department of Treasury which they should have filed to disclose their interest in the UBS account (such
FBAR reporting now occurs on FinCen Form 114). They also did not file FBARs, nor U.S. income tax returns,
for other tax years. In 2010, the taxpayers applied to participate in the Offshore Voluntary Disclosure
Program (OVDP), and filed delinquent income tax returns and FBARs. The FBARs failed to report other
non-U.S. accounts of the taxpayers, and the income tax returns failed to report certain commission income.
The taxpayers were ultimately rejected from the OVDP program.

At issue was whether the 2007 failure to timely file an FBAR was “willful,” and the meaning of willfulness
in this context. The civil penalties for failure to file an FBAR are substantially higher for a willful failure than
a nonwillful failure. The willful failure penalty can be as high as the greater of $100,000 or 50% of the
balance of the unreported account for each year.

31 USC §5321(a)(5), which imposes the willful penalty, does not provide a definition of willfulness. The
taxpayers argued that willfulness means only intentional violations of known legal duties. The Government
sought to expand the definition to include reckless disregard of statutory duties. The U.S. District Court
noted that the position of the taxpayers was based on case law involving criminal liability, not civil liability.
Regarding civil liability, it is true that that the IRS Chief Counsel, in Chief Counsel Advice 200603026, opined
that the willfulness standard for purposes of 31 USC §5321 is the same as the criminal standard. But the U.S.
District Court noted that IRS Chief Counsel Advice may not be cited as precedent. Noting that other cases
have found reckless disregard to be enough to constitute willfulness under 31 USC §5321, the court joined
the chorus and reached the same conclusion.

Upon analysis of the facts, the court went on to find that the taxpayers’ failure to file was willful per their
reckless disregard of their statutory duties.

Note that the court also addressed the issue whether the government’s burden of proof on willfulness was
a mere preponderance of evidence standard, or a higher clear and convincing burden of proof. The court
determined that a mere preponderance of evidence was all that the government needed to meet.

The lack of a definition of willfulness has been problematic in this area. The District Court’s expansive
reading to include reckless disregard is not favorable for taxpayers. A review of the facts leading to the
finding of reckless disregard will be instructive to taxpayers and advisors looking for guidance in this area.
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No single fact was determinative here – a conglomeration of the following was enough to tip the scale in the
government’s favor:

1.  The taxpayers were found to be reasonably sophisticated business people.

2. The taxpayers failed to provide a home address to UBS, and kept the UBS account hidden from
everyone (including their tax preparers) except their children.

3. The taxpayers made no inquiries of any lawyer, accountant, or banker about their reporting
requirements as to the account.

4. On the Form 1040, there is a question that asks if taxpayers have an interest in or signatory
authority over a financial account in a foreign country, and that question directs them to see instructions
for the exceptions and filing requirements for Form TD F 90-22.1. In the opinion of the court, this provision
rendered the taxpayers’ statements that they were unaware of, or did not understand, their reporting
obligations as not credible. Other statements by the taxpayers that they believed no reporting was required
because they intended to use the accounts for retirement were similarly held to be not credible.

5. The taxpayers’ bad behavior regarding their OVDP application was problematic, including
misrepresenting that all the funds in the UBS account were after-tax proceeds from their camera business,
their failure to disclose other foreign accounts, and their filing of false income tax returns that excluded
taxable income earned by them. 

Thus, there were a number of bad facts here. Whether the court would have found reckless indifference if
less than these facts were present is unknown. Nonetheless, the listed items are useful as examples of facts
that the government and the courts will take notice of in making the willfulness determination.

U.S. v. Bohanec, 118 AFTR 2d 2016-XXXX (DC CA 12/8/16)

 EXISTENCE OF UNPAID TAX CLAIM IN BANKRUPTCY OPENS THE DOOR TO

EXPANDED STATUTE OF LIMITATIONS ON FRAUDULENT CONVEYANCES
By Charles (Chuck) Rubin

In bankruptcy proceedings, if the bankruptcy trustee seeks to gain access to assets that the debtor
transferred prior to bankruptcy under fraudulent conveyance law, the trustee must act within the applicable
state fraudulent conveyance law statute of limitations. For example, in Florida, this would mean transfers
occurring more than 4 years prior to the bankruptcy could not be challenged by the trustee.

A recent Bankruptcy Court case demonstrates a large loophole in this limitation, In that case, the debtor
owed a substantial sum to the IRS. Section 544(b) of the Bankruptcy Code provides that:
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 the trustee may avoid any transfer of an interest of the debtor in property or any obligation
incurred by the debtor that is voidable under applicable law by a creditor holding an
unsecured claim that is allowable under section 502 of this title or that is not allowable only
under section 502(e) of this title.

What this means for the benefit of those who do not deal much with bankruptcy is that if the debtor owes
money to a creditor for an unsecured claim, and the statute of limitations on collection for that claim has not
yet expired, the bankruptcy trustee can effectively step into the shoes of the creditor and seek to collect on
that claim using the statute of limitations that the creditor could use. Since the IRS generally has 10 years
to collect on a tax assessment under Code §6502(a)(1), a statute of limitations far longer than most state
statutes involving fraudulent conveyances, the issue in the recent case was whether the bankruptcy trustee
could avail himself of the 10 year statute of limitations instead of the 4 years allowable under state law to
proceed on a fraudulent conveyance claim. The bankruptcy court held the extended 10 year statute applied,
noting that most of the other bankruptcy courts that have taken on the issue have similarly ruled for the
extended statute.

The court noted that this use of Section 544(b) has not been widely availed of. It did note that “[the IRS is
a creditor in a significant percentage of bankruptcy cases. . . If so, widespread use of § 544(b) to avoid state
statutes of limitations may occur and this would be a major change in existing practice.”

For debtors with this issue, consideration should be given to paying the IRS before bankruptcy (without
running afoul of applicable voidable payment rules), if that is a viable option.

Thanks to Elizabeth Bowers for reporting on this case at the recent RPPTL Florida Bar meeting (Asset
Protection Committee).

In re Kipnis, ---- B.R. ----, 2016 WL 4543772, 118 A.F.T.R.2d 2016-5639 (S.D. Fla. 2016)

 3 STRIKES AGAINST THE IRS IN ATTEMPTING TO IMPOSE FIDUCIARY AND

BENEFICIARY LIABILITY FOR ESTATE TAXES
By Charles (Chuck) Rubin

During her lifetime, Anna Smith established the Anna Smith Family Trust, a revocable trust administered
for her benefit. Initially, Anna was initially a co-trustee with two of her children, but eventually became sole
trustee. A significant asset of the trust was stock of a closely held company that owned a gaming license.

Anna later died, and her estate filed an estate tax return showing $15.958 million in gross estate assets,
showing $6.631 million in estate tax, and the estate paid $4 million in taxes with the return. The estate made
a Section 6166 election to pay the remaining taxes in installments. The trust provided for distributions of
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trust assets to limited partnerships owned by the heirs, and for direct distributions to heirs, after Anna’s
death.

An additional $1 million was paid in estate taxes. Eventually, the closely-held stock was distributed to the
beneficiaries due to issues with state law restrictions on a gaming license being owned by a trust – at that
time, $1.46 million in estate taxes remained due. In conjunction with the distribution, the beneficiaries
entered into an agreement to pay all unpaid estate taxes.

After an estate tax audit and settlement, the estate taxes were increased by an additional $240,381. The
following year, an IRS agent sent a letter to the executor advising her of an alternative to continued personal
liability for the deferred estate tax, which would be to provide a special lien under Code §6324A. Thereafter,
the estate provided the IRS with an executed Agreement to Special Lien Under Section 6324A signed by all
four children of the decedent, an agreement restricting the sale of the stock while the lien on the stock was
in effect, and the additional information about the stock requested by the IRS.

Thereafter, the IRS agent advised that District Counsel had informed her that closely held stock should not
be accepted as collateral because the IRS cannot publicly sell it without violating securities regulations. The
parties agreed to revisit the issue in two years, but the IRS never contacted the fiduciaries.

Four years later the company filed for bankruptcy. As shareholders, the heirs never received any value for
their stock ownership in the bankruptcy.

A year after that the IRS sent delinquent billing notices to the fiduciaries for the deferred estate taxes. Four
years later, the IRS brought suit to collect the outstanding estate taxes against the fiduciaries and
beneficiaries, asserting fiduciary liability under Code §6324(a)(2), fiduciary liability under 31 U.S.C. §3713,
and beneficiary liability as transferees and to enforce the obligation of the beneficiaries to pay taxes under
their promise to pay all unpaid estate taxes. The District Court initially ruled in favor of the government for
partial summary judgment. Upon reconsideration, the IRS lost on all of its arguments.

A review of the avenues of liability and how the U.S. lost reveals some interesting aspects to these avenues.
So how did the IRS lose on all of its attempts?

Code §6324 liability of trustees. Code §6324(a)(1) imposes a ten year general lien against all assets included
in the gross estate for payment of estate taxes. Code §6324(a)(2) imposes personal liability on a trustee or
transferee for taxes not paid when due for “property included in the gross estate under sections 2034 to
2042.” The trustees argued that the trust property was included under Code §2033 and thus did not come
within this liability provision. The IRS claimed the trust property was included under Code §2036 and/or
§2038 as a transfer with a retained life estate or because of the decedent’s ability to alter, amend, revoke
or terminate the revocable trust. To resolve this, the court noted it must first analyze whether the trust
assets were ever "given away" such that decedent lost the beneficial ownership of them during her lifetime,
or in other words, whether a "transfer" for purposes of §§2036 and 2038 did or did not occur prior to
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decedent's death. The court found that while legal title did transfer to the trustee, there was no change in
beneficial ownership of trust assets during the decedent’s lifetime. Thus, gross estate inclusion was under
§2033 and thus no fiduciary liability under Code §6324(a)(2) arose. That the decedent was also sole trustee
of the trust was a helpful, but not necessarily determinative, fact.

31 U.S.C. §3713 liability of fiduciaries. The federal claims statute will impose liability for taxes on a fiduciary
who distributes assets under administration while there is an outstanding tax liability if that liability goes
unpaid. A discharge of liability under Code §2204 will eliminate §3713 liability. Code §2204 relieves a
fiduciary from liability for estate taxes if the fiduciary makes written application and posts bond – the
granting of a special lien under Code §6324A qualifies as a bond for this purpose.

The principal issue here was that the fiduciaries never formally applied to the IRS for discharge under Code
§2204 – at least not in the manner most practitioners are familiar with relating to such requests for relief
when the estate tax return is filed. The court found that there are no authorities or regulations requiring a
specific format, form, or working to make an application for discharge. It held “the government has only
identified that the application should be made to ‘the applicable internal revenue officer with whom the
estate tax return is required to be filed.’ 26 C.F.R. § 20-2204-1. The purpose of the application, according to
the text of the statute and regulations, is for the government to provide the fiduciary with a determination
of the amount owed.” Since the parties were aware of the tax due when the special lien was filed, the court
did not believe a separate written application beyond the lien paperwork was required (and even if it was,
the written correspondence between the parties would meet that requirement). Thus, the fiduciaries were
protected by Code §2204 in regard to federal claims statute liability even without a formal application for
discharge.

Third Party Beneficiary Theory. The government was on the right track with its argument that as a third
party beneficiary of the agreement by the beneficiaries to pay the estate taxes, it could enforce that
agreement. The problem, however, was that it sat on its hands and allowed the six year state statute of
limitations on contract claims to expire. The court did not buy into the government’s argument that the 10
year federal tax collection statute of limitation applied, and not the state statute.

United States v. Mary Carol S. Johnson et al. (U.S District Court for Utah Central Division - Case No.
2:11-cv-00087) 

 BURDEN OF PROOF ISSUES IN GIFT TAX MATTER
By Charles (Chuck) Rubin

A recent case illustrates 3 important burden of proof issues.

The general facts of the case involved a merger of a company owned by parents with a company owned by
children. The gift tax issue involved the relative value of the two companies to determine how much, if
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anything, was transferred to the children by the merger due to their resulting stock ownership in the merged
company.

A rebuttable presumption of correctness cloaks an IRS notice of deficiency. Thus, the taxpayer typically
bears the burden of proving by a preponderance of the evidence that the Commissioner's assessment is
erroneous. However, there are some circumstances where the burden of proof shifts to the IRS.

One of these is if the deficiency notice is excessive and arbitrary - i.e., that the notice bears no factual
relationship to the taxpayer's liability. In the case, the original deficiency notices assumed that the parents'
company had no value. The IRS later conceded a portion of the original deficiency, allowing some value to
the parents' company. The taxpayers argued that this backtracking from the original deficiency notice
shifted the burden of proof to the IRS since the deficiency notice was thus excessive and arbitrary. The
appeals court determined that the value shifting intent of the taxpayers, along with other associated
documents, gave enough support to the IRS at the time it issued the deficiency notice so that its notice was
not arbitrary and excessive. The issue here was a question of degree of a value shift, and not a lack of a
rational foundation for the deficiency notice. The court noted that a finding of excessive and arbitrary
usually arises when the IRS makes no evidentiary showing at all to support the deficiency notice.

The second burden of proof issue related to Rule 142(a) which allows a burden shift when a "new matter"
is raised at trial. The taxpayers argued that the original theory in the notice of deficiency was that the
parents' company was a worthless sham, and then the IRS later shifted to a theory that the taxpayers
overvalued the parents' company - and thus, this involved a new matter. The notices of deficiency provided:
"[U]nder IRC Section 2511[,] donor's merger of Knight Tool Co. into Camelot Systems, Inc. in return for 19%
of the stock of Camelot Systems, Inc. resulted in a gift of $23,085,000.00 to the other shareholders of Camelot
Systems, Inc. Accordingly, taxable gifts are increased $23,085,000.00." The appellate court did not read a
sham argument into the notice of deficiency - instead, the issue originally was, and remained, the value of
the parents' company - the taxpayers were on notice that the theory of liability was the valuation of the
entities.

The last burden of proof issue involved a battle of the experts, and what a taxpayer must prove in
challenging the government's expert. In the trial, the reports of the taxpayers' experts were rejected because
they were based on the erroneous assumption (as determined by the Tax Court) that the childrens'
corporation owned key business technology that the Tax Court determined to be owned by the parents'
corporation. This left the only supported expert report with the government, which report treated the
technology as owned by the parents' corporation.

Since the taxpayers had the burden of proof, the Tax Court placed on them the burden to show the proper
amount of their tax liability. Since they had no valuations left standing to do so, the Tax Court did not allow
the taxpayers to challenge the correctness of the government's expert and report, and adopted the valuation
of that report in full, even while remarking on its arguably flawed analysis.
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The appellate court found that the taxpayers did not have the obligation to prove the correct amount of their
tax liability. Thus, they should have been allowed to challenge the government's expert report, and if
successful, then the Tax Court should have determined for itself the correct tax liability rather than simply
adopting the government's position. Thus, the appellate court remanded the case to the Tax Court to
determine if the government's valuation has methodological flaws that makes it arbitrary and excessive, and
if it does, the Tax Court should then determine the proper tax liability. In making that determination, it need
not precisely establish the correct amount but can use reasonable approximations.

Cavallaro v. Comm., 118 AFTR 2d 2016-XXXX (CA1), 11/18/16

 GIFT TAX STATUTE OF LIMITATIONS IF PRIOR GIFTS OMITTED FROM RETURN
By Charles (Chuck) Rubin

The IRS only has three years after a Form 709 is filed to assess gift taxes on a gift, so long as the gift is
adequately disclosed on the return. If a gift is not disclosed, the statute of limitations does not begin to run
on that gift.

The Form 709 requires disclosures of prior gifts, so that the tax on the current gifts can be properly
calculated (since prior gifts can impact the rate of tax and available unified credit applicable to the current
year computations).

So what happens if a gift is reported on the return, but the prior gifts are improperly reported, resulting in
an underpayment of gift tax? Does the IRS have only 3 years to assess the underpayment, or does the failure
to properly report the prior gifts extend the statute of limitations?

A recent Chief Counsel Advice concludes that the Code does not support an extended statute of limitations
in this circumstance.

Chief Counsel Advice 201643020

 IRS ON THE HUNT FOR BITCOIN USERS
By Charles (Chuck) Rubin

Bitcoin is the most popular of the virtual currencies. In Notice 2014-21, the IRS advised that such currencies
are not money, but property, for tax purposes. Two implications of this are that persons who use Bitcoins
to purchase things are treated as having sold the Bitcoin on the purchase date for the value of what they
purchased – this will usually generate gain or loss to the buyer, and persons who receive Bitcoins are treated
as receiving property worth the daily exchange value of Bitcoins on the date of receipt.
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Likely suspecting that many taxpayers dealing in Bitcoins may inadvertently not be reporting their
transactions as described above, or indeed are intentionally using Bitcoins to not report income, the IRS has
issued a John Doe summons to Coinbase, the largest Bitcoin exchange firm in the U.S. seeking the records
of all customers who bought virtual currenty from the company from 2013 to 2015. This is a warning that
the IRS is enhancing its enforcement efforts in regard to Bitcoin transactions. 

 OF COURSE YOU SHOULD TRUST THE IRS WITH YOUR FINANCIAL

INFORMATION
By Charles (Chuck) Rubin

The income tax provides justification for massive government intrusion into the financial privacy of its
taxpayers. Its information gathering capacity and demands run wide and deep, and expand with almost
every piece of enacted major tax legislation.

We would like to think that the government can be trusted with our financial data - but is that really
justified? Data breaches are not limited to the private sector, the government is not too concerned about
being sued like a private company if its servers are breached given sovereign immunity, and political
motivations and abuse of access are also real risks.

Am I crying wolf here? You be the judge:

Recent Inspector General Report Excerpt: “TIGTA found the IRS did not ensure that
encryption requirements are being enforced and ensure that nonsecure protocols are not
being used in order to fully protect information during transmission. These protocols
include File Transfer Protocol and Telnet, which are known insecure transfer protocols. The
IRS also did not remediate high- risk vulnerabilities or install security patches on file
transfer servers in a timely manner.  For example, TIGTA found 6 1 servers with high -risk
vulnerabilities, 10 servers with outdated versions of Windows and UNIX operating systems
still in operation, and 32 servers missing 18 unique security patches, of which four were
deemed as critical. Lastly , the IRS did not ensure that corrective action plans for correcting
security control weaknesses, including some of the weaknesses previously mentioned, met
IRS standards.  This reduced the assurance that the weaknesses would be corrected timely”.

And another:

Recent Inspector General Report Excerpt: “taxpayers whose PII/tax return information was
sent unencrypted in either internal or external e -mails during four weeks; this equates to
28,200,857 taxpayers for the full year.”
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 CORPORATE TAX REFORM ON THE FRONT BURNER?
By Charles (Chuck) Rubin

There is a clue out there that President-elect Trump may first want to tackle corporate tax reform, before
moving on to individual tax reform (both of which involve rate reductions). This is because Stephen Moore,
a Heritage Foundation fellow and co-author of President-elect Donald Trump's tax plan, is calling on
Congress to pursue corporate tax reform as part of a bipartisan jobs bill that could finance a massive new
infrastructure program while cutting tax rates for businesses, while suggesting separately that individual
tax reform be addressed at a later time.

Of course this is only speculation, but given Mr. Moore’s involvement with the Donald’s tax plan, it may be
indicative of the Donald’s thoughts as well.

 NEW REGULATIONS ISSUED REGARDING CFCS AND INVESTMENT IN U.S.
PROPERTY
By Charles (Chuck) Rubin

Income earned abroad by U.S. controlled foreign corporations can often qualify for deferral of U.S. income
tax. If the foreign corporation is a controlled foreign corporation (CFC), its U.S. shareholders may be taxable
on such untaxed income if the corporation converts the property to U.S. property (Code §956).

The U.S. has now issued new and revised regulations relating to such investments in U.S. property. The
regulations are technical, but here are some highlights:

a. Treas. Regs. §1.956-1T(b)(4) revises the anti-avoidance rule as to the definition of “funding” in regard to
treating U.S. property held in a non-U.S. corporation controlled by the CFC if there is a principal purpose to
avoid §956 (i.e., when U.S. property held in a controlled subsidiary foreign corporation will be attributed
to the CFC under these rules).

b. Also under the anti-abuse rule, that rule was expanded in prior proposed regulations, and now in final
regulations, to cover property that is held in controlled partnerships, too. The new rules also address how
to compute these amounts, adopting a deemed liquidation rule but with special exceptions for property
subject to special allocations.

c. The proposed regulations that applied §956 to property acquired by a CFC in certain related party
factoring transactions were finalized.

TC 9792 (11/2/1)
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 WHAT KIND OF TAX CHANGES CAN WE EXPECT FROM TRUMP'S
PRESIDENCY?
By Charles (Chuck) Rubin

The tears have not yet dried for some, and the celebrating is not yet over for others, but let's turn our
attention to taxes. With a Republican Congress and a Republican president, some measure of tax relief is a
given. What can we expect?

A good place to start is Trump's platform. Here are the key elements:

    1. Cut in half the number of individual income tax brackets and bring rates down to 12%, 25% and 33%.

    2. Elimination of the 3.8% Obamacare tax.

    3. Lower the business tax rate for corporations and small businesses alike to 15%, but with elimination
of many deductions.

    4. Tax carried interest gains as ordinary income.

    5. Retain 20% capital gains rate for noncorporations.

    6. Increase the standard deduction for joint filers to $30,000 from $12,600, while eliminating personal
exemptions.

    7. $200,000 cap for itemized deductions for joint filers.

    8. Repeal of the estate tax (what about the gift tax?). No basis step-up at death, except on first $10 million
of assets.

    9. Elimination of corporate alternative minimum tax.

    10. 10% one-time tax on repatriation of corporate profits held offshore.

    11. U.S. manufacturers may elect to expense capital investment and lose the deductibility of corporate
interest expense.

How much of this will make it into law, and with what changes? What happens with the new Section 2704
regulations? Will the IRS try to push them through before the inauguration? Will it matter, since Trump is
proposing eliminating the estate tax? Will the life insurance lobby influence Congress so as to retain the
estate tax at some level?

Page 14  



T A X  A N D  B U S I N E S S  U P D A T E         

As the expression goes, "may you live in interesting times." Well, that has been true for the last few months,
and in the tax world will be true for at least the next few months. By the way, that expression is often
attributed as an anonymous Chinese curse - however, others claim it is in fact an American expression (see
the discussion here).

 $100 MILLION FBAR PENALTY - OUCH
By Charles (Chuck) Rubin

Taxpayers who fail to file Reports of Foreign Bank and Financial Accounts (FBARs) disclosing their non-U.S.
accounts can suffer a 50% penalty on the balance of the unreported accounts. In one of the largest penalties
I have seen, a New York professor of business administration has been subjected to a $100 million civil FBAR
penalty for failing to report a $200 million account.

Clients often enquire whether the IRS would really impose a 50% penalty - this case provides an unequivocal
yes. They also ask what bad facts will bring about such a penalty. Here, the nonreporting was clearly
intentional and egregious. For more facts, feel free to read the press release of the Department of Justice
here.

Emeritus Professor Pleads Guilty to Conspiring to Defraud the United States and to Submitting False
Expatriation Statement (DOJ Release, November 4, 2016)

 EXCEPTIONS TO LIMITED LIABILITY FOR LLC MEMBERS [FLORIDA]
By Charles (Chuck) Rubin

Fla.Stats. §605.0304(1) provides for the limited liability of LLC members - it provides: "A debt, obligation,
or other liability of a limited liability company is solely the debt, obligation, or other liability of the company.
A member or manager is not personally liable, directly or indirectly, by way of contribution or otherwise,
for a debt, obligation, or other liability of the company solely by reason of being or acting as a member or
manager."

Nonetheless, there are other routes to liability for members, arising in their capacity as members. A recent
article in the Florida Bar Journal provides details on many of these. These routes include:

• A  member's written obligation to make future contributions. Sometimes, these are not obvious to
unsophisticated members - for example, a provision in an operating agreement requiring members
to be responsible for deficit capital account balances.

• Provisions in an agreement for an LLC to be formed prior to organization.
• The 2 year clawback for improper distributions, which can be imposed on the transferee, and

members and managers consenting to the distribution (Fla.Stats. §§605.0405 and .0406). Thus, this
liability can be imposed on members and managers who did not receive the distribution.

Page 15  

http://www.chinasprout.com/community/guestcolumns/21


T A X  A N D  B U S I N E S S  U P D A T E         

• Responsible person liability for U.S. taxes (Code §6672), and for Florida sales or use taxes.
• Tortious conduct individually committed by a member or manager.
• Violation of officer or director fiduciary duties to the creditors of a company that operates in the

"vicinity of insolvency" (See In Re Trafford Distribution Center, Inc., 431 D.R. 263 (Bankr. S.D. Fla.
2010); In re Sol, LLC, 2010 Bankr. LEXIS 2047 (S.D. Fla 2012))

• Theories expanding fiduciary duties to persons affiliated with owning entities, based on expansive
case law, such as In re USACafes, L.P. Litigation, 600 A.2d  43 (Del. Ch. 1991) (expanded fiduciary
duties of directors of general partner of limited partnership towards a limited partnership) and
Beaubien v. Cambridge Consol., 652 So.2d 936, (Fla. 5th DCA 1995) (individual managers of
corporate trustee owed fiduciary duties individually to the beneficiaries of the trust), and similar
expansion of control person liability as applied in context of tortious conduct (Quail Cruises Ship
Mgmt., 2011 U.S. Dist. LEXIS 122830 (S.D. Fla. Oct. 24, 2011).

• Potential for expanded duty of loyalty under Fla.Stats. §605.04091(2) which has a nonexclusive list
of bad acts.

Judicial Exceptions to Limited Liability Protection Provided by Florida LLCs, by Thomas O. Wells and Diane
Noller Wells, The Florida Bar Journal, November 2016

 OVERVIEW OF NEW SECTION 385 REGULATIONS
By Charles (Chuck) Rubin

The IRS has issued final and temporary regulations under Code Section 385. These provisions, intended to
limit earnings stripping, will enhance the IRS' ability to characterize related party ownership arrangements,
purportedly established as debt, as equity instead.

One set of rules provides prerequisite requirements that must be met before the IRS will entertain debt
characterization. The second set challenges the debt treatment of debt instruments that are not issued for
new capital.

The good news is that the new rules will only apply to large or publicly traded entities.

I have done a short summary mind map of the basics of the regulations. You can download it from
http://gutterchaves.d.pr/DwHW and when you run the download it should be viewable in your browser.

T.D. 9790

 EXECUTOR LOSES OUT ON FEES DUE TO SECTION 6166 LIEN
By Charles (Chuck) Rubin
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A personal representative/executor for an estate granted a special estate tax lien under Code §6324A to the
U.S. as part of a Section 6166 election to defer payment of federal estate tax. At the time, the executor had
been paid only been part of his fees, leaving $486,265 unpaid. The IRS has the ability to demand a lien before
allowing a Section 6166 election if adequate bond is not posted.

During the course of the lien period, the value of the liened property fell below the amounts still due to the
IRS. The executor asserted his claim to fees was superior to the tax lien, and thus that he could use the liened
property as a source of funds for his unpaid fee. The U.S. District Court granted  the executor’s motion for
summary judgment on this issue. Because the statute was silent as to priority of administrative expenses,
the court gave priority to the administrative expenses based on a “first in time is first in right” theory. On
review, the 11th Circuit Court of Appeals overturned the lower court and ruled that the IRS lien has priority.
Since the executor’s claim for commissions was not a lien, the “first in time is first in right” common law
theory was found not to apply.

Note that under the general estate tax lien of Code §6324, administrative expenses take priority over the
government lien. This is due to the express exception under Code §6324(a) that excepts out “such part of
the gross estate as is used for the payment of charges against the estate and expenses of its administration.”
The appellate court noted no such explicit exception under Code §6324A, and reasoned that if Congress had
wanted one, it would have written one in.

The executor argued that his expenses should have superiority - otherwise, it may be difficult to obtain
executors to serve. The appellate court rejected this. Their thought process was that the executor has the
opportunity to make arrangements for payment of his fees before putting on the §6324A lien, and/or can
leave other property for fee payment free of the lien (or not make the Section 6166 election).

The appellate court also noted that allowing the lien to be subject to administrative expenses could lead to
partially unsecured deferred payment obligations. Also, since such administrative expenses would not take
superiority in regard to any bond posted to secure the deferred tax, they likewise should not be granted
superiority in regard to this alternate method for securing the tax.

Hopefully for the executor, he will be able to recoup his unpaid fees from distributions previously made to
beneficiaries.

This decision is a trap for the unwary, and “make arrangement for payment of estate administrative
expenses, including professional and executor fees outside of liened property” should be added to every
practitioner’s checklist when making a Code §6166 election and related §6124A lien.

U.S. v. Spoor, 118 AFTR 2d 2016-xxxx (11th Cir 10/4/16)
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 FAILURE TO MAKE CHECK-OFF ON GIFT TAX RETURN BARS 5 YEAR

RATABLE TREATMENT FOR CONTRIBUTION TO 529 ACCOUNTS
By Charles (Chuck) Rubin

Contributions made to an education Section 529 plan are taxable gifts. However, such a gift will qualify for
exclusion as an annual exclusion gift to the extent of the available exclusion for the donee in the year of the
gift.

If the amount contributed exceeds the available annual exclusion, Code §529(c)(2) allows that gift to be
spread ratably over a five year period for gift tax purposes, if the taxpayer so elects. The Form 709 provides
a check box for electing such ratable treatment.

In a recent Tax Court case, the taxpayer made contributions that exceeded the available annual exclusion
amounts, but did not make the ratable election on a gift tax return (in one year, he did not file a gift tax
return, and in another year he filed but did not make the election). It appears that the taxpayer did not
report these amounts as taxable gifts.

Would the taxpayer’s treatment of the gifts as nontaxable constitute a 5 year ratable election, even though
the election was not checked on a gift tax return?

No, says the Tax Court. The legislative history to Code §529(c)(2) and the Form 709 instructions require a
return to be filed and an election to be checked off. So, since there was no checkoff, the fundings constituted
taxable gifts in the year made (less available annual exclusion).

Estate of Edward G. Beyer, et al., TC Memo 2016-183

 FILING AN ENTITY INCOME TAX RETURN DOES NOT CONSTITUTE A

CHECK-THE-BOX ELECTION
By Charles (Chuck) Rubin

A single member limited liability company (SMLLC) is treated by default under the check-the-box rules as
a disregarded entity. If a Form 8832 is filed, the owner can elect to treat it as a corporation/association.

A single owner corporation was merged into an SMLLC owned by the same person. The surviving SMLLC
filed Forms 1120 as a 'c' corporation thereafter. The IRS processed the Forms 1120. No Form 8832 election
was ever made to treated the SMLLC as a corporation.

Page 18  



T A X  A N D  B U S I N E S S  U P D A T E         

The IRS sought to impose employment tax liabilities on the member of the SMLLC, asserting he was
responsible as sole member of a disregarded entity. The member argued that the IRS should respect the
SMLLC as a corporation, and not treat it as a disregarded entity. The case ended up in Tax Court.

The member made three arguments. First, he argued that the merger of the two entities was a
reorganization under Code §368(a)(1)(F) and thus the SMLLC should be treated as a corporation for Federal
tax purposes. The Tax Court determined that absent the filing of a Form 8832, the SMLLC could not be a
corporation, regardless of the reorganization status.

The member then argued that the filing of Forms 1120 for the first year after the merger constituted a valid
election to be taxed as a corporation. The Tax Court held that a taxpayer can't make a check-the-box election
by filing any form it wishes - it must use the Form 8832.

Lastly, the member argued that the doctrine of equitable estoppel prevented the IRS from contending that
the SMLLC was not a corporation. The Tax Court described the four requirements of equitable estoppel as
(1) a false representation or wrongful misleading silence; (2) the error must be in a statement of fact and
not in an opinion or a statement of law; (3) the person claiming the benefits of estoppel must be ignorant
of the true facts; and (4) he must be adversely affected by the acts or statements of the person against whom
an estoppel is claimed. The Tax Court rejected the equitable estoppel claim since the IRS made no false
statement to the member, and it did not agree that the IRS' lack of rejection of the Forms 1120 was a
wrongful misleading silence. Further, court advised the the member knew the SMLLC had never filed a Form
8832 to elect to be treated as anything other than a disregarded entity.

Heber E. Costello, LLC, et al., TC Memo 2016-184

 BUSINESS PROTECTION FROM PAYROLL PROVIDER FRAUD
By Charles (Chuck) Rubin

Many businesses rely on third parties to handle their payroll, including making withholding deposits with
the IRS on behalf of the business. Way too often, the payroll provider will embezzle the funds and not pay
them over to the IRS.

In this circumstance, the business is still on the hook for the unpaid employment taxes. To add insult to
injury, if the IRS takes a hard line it will usually be successful in obtaining interest and penalties from the
business. This is based on the view of the courts that a taxpayer's duty to file returns and pay taxes is
nondelegable. For a recent example where the employer was held responsible for interest and penalties, see
Kimdun, Inc. v. U.S., 118 AFTR 2d 2016-5508 (DC CA 2016).

So what can employers do to protect themselves? One thing that should be done is to check online with the
IRS through the FTPS system on a regular basis to confirm that deposits are being made. While doing this
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may or may not help in a penalty dispute with the IRS, it will alert the business to problems before the tax
and penalty liability builds up.

Here is an excerpt from the Internal Revenue Manual on this subject:

5.1.24.5.3  (08-15-2012)
Use of Electronic Federal Tax Payment System (EFTPS) for Payment Verification

 An employer should ensure its PSPs are using EFTPS so the employer can confirm payments
are being made on its behalf. An employer can register on the EFTPS system to get its own
PIN and use this PIN to periodically verify payments. A "red flag" should arise the first time
a payroll service provider misses or makes a late payment.

 When an employer registers on EFTPS, it will have on-line access to its payment history for
16 months. In addition, EFTPS allows an employer to make any additional tax payments its
third-party payer is not making on its behalf, such as estimated tax payments.

 UPDATED HISTORICAL TRANSFER TAX RATES & EXEMPTIONS
By Charles (Chuck) Rubin

I have updated this table (last updated in 2013) – you can download it from here.

 FLORIDA CASE LAW UPDATE - TRUST, ESTATE & GUARDIANSHIP LITIGATION
By Jenna Rubin

Inglis v. Casselberry, 200 So.3d 206 (Fla. 2d DCA 2016)

And the Berlinger versus Casselberry saga continues.  As you may remember, we first met Bruce Berlinger
and Roberta Casselberry back in 2013, when Roberta, the former spouse, obtained an order from the court
affirming writs of garnishment on discretionary distributions to Bruce, the former husband, from four family
trusts.  

Roberta then filed supplemental proceedings against Bruce and trustees of several trusts of which Bruce
and his children were beneficiaries.  She sought discovery against Bruce and the trustees, seeking
information about distributions to Bruce and his adult children.  The trustees objected with regard to the
distributions to the adult children, arguing that those distributions were not at issue, and that the children
have a constitutional right to privacy with regard to their personal financial information.  The trial court
overruled the objections, noting the litigation history between the parties and the lengths Bruce went to
avoid paying Roberta.  The trial court concluded that the information was relevant and ordered the trustees
to comply with the discovery requests.
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On appeal, the Court disagreed.  It held that the trial court must generally make a determination of whether
the information sought is relevant after an evidentiary hearing.  Since there was no evidence offered about
why the information was relevant, nor was its relevancy clear from the pleadings, the Court quashed the trial
court's order compelling the discovery.

Linde v. Linde, 199 So.3d 1102 (Fla. 3d DCA 2016)

While it is rare that a guardianship proceeding ends with a restoration of the ward's rights, F.S. 744.464
provides a process for doing so.  In this decision, the Court considered what evidence can be introduced at
a hearing under F.S. 744.464, as compared to the evidenced used to make an initial determination of
incapacity under F.S. 744.331.

At the hearing to restore the ward's capacity, the trial court (1) granted an injunction which prevented the
court-appointed independent physician from having communications with the ward's temporary guardian
and (2) granted the ward's motion in limine to prevent the temporary guardian from presenting evidence
of the ward's prior medical history and background.  The temporary guardian appealed.

The Court held that F.S. 744.464 which governs restoration proceedings differs from initial proceedings of
incapacity under F.S. 744.331.  F.S. 744.331 requires examining committee members to have access to
previous examinations of the person when making their initial determination of a person's capacity.  F.S.
744.464 does not contain the same requirement.  It simply states that upon the filing of a suggestion of
capacity, the trial court must immediately appoint a physician to conduct an examination of the ward.  The
Court failed to read the requirements of F.S. 744.331 into F.S. 744.464, and held that it was appropriate for
the trial court to prohibit communications with the temporary guardian, especially since the trial court also
established a mechanism for the independent physician to get all of the information he needed.

The Court also held that the trial court's preclusion of evidence not directly related to the ward's current
capacity was appropriate.  It found that even though historical evidence may have some probative value for
a trial court determining a ward's current capacity, it was not an abuse of discretion for the trial court to
preclude such evidence. 

Vassallo v. Bean, 2016 WL 3474981 (Fla. 3d DCA 2016)

This decision deals with the question of whether a drafting attorney can be compelled to answer questions
about a testator's reasons for disinheriting his children at a deposition.  The attorney claimed that the
statements were confidential pursuant to Florida Bar Rule 4-1.6.  The Court found that Rule 4-1.6 applies
only in situations other than those where evidence is sought from the lawyer through compulsion of law,
and that F.S. 90.502(4)(b) (which states that there is no attorney-client privilege when a communication is
relevant to an issue between parties who claim through the same deceased client) required the lawyer to
answer the questions.
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Bernal v. Marin, 196 So.3d 432 (Fla. 3d DCA 2016)

This decision addresses the validity of a purported trust revocation under F.S. 736.0602.  The Court,
interpreting the plain language of F.S. 736.0602 and the legislative history, found that a revocable trust can
be revoked without a specific reference to the trust where there is clear and convincing evidence that the
settlor intended to revoke the trust.

Here, the decedent executed a trust leaving her estate to charity.  The trust did not provide a method for
revocation.  She later executed a will leaving her estate to a friend, which stated that it revoked all other
trusts made by her.  The will did not specifically refer to the trust.

F.S. 736.0602 provides that a settlor may amend or revoke a trust:

(a) By substantial compliance with a method provided in the terms of the trust; or

(b) If the terms of the trust do not provide a method, by:

        1. A later will or codicil that expressly refers to the trust or specifically devises property that would
otherwise have passed according to the terms of the trust; or

        2. Any other method manifesting clear and convincing evidence of the settlor’s intent.

The trial court held because the will did not specifically refer to the trust or specifically devise the property,
the will did not revoke the trust.  The Appellate Court reversed.  It interpreted F.S. 736.0602 as follows:

"Based on the plain language of section 736.0602(3) and sheer logic, a settlor may revoke or amend a trust
under subsection (3)(a) by substantially complying with the method provided in the terms of the trust, or
under subsection (3)(b)(1), if the terms of the trust do not provide a method, by executing a later will or
codicil that expressly refers to the trust or specifically devises the property that would otherwise have
passed according to the terms of the trust.  Under these two methods, no further evidence is required. 
However, if the settlor revokes or amends his or her trust under the 'any other method' provision under
subsection (3)(b)(2), then the settlor's intent must be established by clear and convincing evidence."

The Court found that the will, the testimony of the drafting attorney and an affidavit submitted by a friend
and close confidant of the decedent amounted to clear and convincing evidence of the settlor's intent to
revoke the trust. 

Steele v. Brown, 197 So.3d 106 (Fla. 1st DCA 2016)

This decision, while dealing mostly with the court's ability to provide relief from a judgment pursuant to
Florida Rule of Civil Procedure 1.540, also addresses whether a trial court has inherent authority to set aside
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a homestead order as if it were a non-final order.  The Court held that a homestead order is an appealable,
final order, since it determines an interest in property and finally determines a right of interested persons. 
The Court noted that leaving appealable, final probate orders open to discretionary review and termination
by the courts would upset the probate code's goal of quickly and finally accomplishing the settlement of
estates. 

 DID YOU KNOW?

Almonds are a member of the peach family.

 FIRM ANNOUNCEMENTS

The firm is pleased to announce that it received four Tier 1 rankings in the 2017 “Best Law Firms” list by
U.S. News & World Report and Best Lawyers®. The practice areas are Tax Law, Trusts & Estates Law,
Litigation - Trusts & Estates, and Litigation - Tax.

Our listed lawyers are:

Litigation - Trusts and Estates: Norman A. Fleisher, Peter J. Forman, Lawrence J. Miller, Charles D. Rubin

Litigation - Tax: Robert Chaves, Richard A. Josepher

Tax Law: Robert Chaves, Charles D. Rubin

Trusts and Estates: Richard A. Josepher, Lawrence J. Miller, Charles D. Rubin

The U.S. News – Best Lawyers “Best Law Firms” rankings are based on a rigorous evaluation process that
includes the collection of client and lawyer evaluations, peer review from leading attorneys in their field,
and review of additional information provided by law firms as part of the formal submission process. Clients
and peers were asked to evaluate firms based on the following criteria: responsiveness, understanding of
a business and its needs, cost-effectiveness, integrity and civility, as well as whether they would refer a
matter to the firm and/or consider the firm a worthy competitor.

Firms included in the 2017 “Best Law Firms” list are recognized for professional excellence with persistently
impressive ratings from clients and peers. Achieving a ranking signals a unique combination of quality and
breadth of legal expertise, and reflects the high level of respect that a firm has earned among other leading
lawyers and clients in the same community and practice areas.
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DAILY TAX AND BUSINESS UPDATES AVAILABLE. View prior articles, updates that we didn't have room for
in this newsletter, or read the above postings when they are first published, by visiting
http://www.rubinontax.blogspot.com and http://www.rubinonprobatelit.blogspot.com. To read this issue,
or past issues, online, visit http://www.floridatax.com/httpdocs/Resources.html (and scroll to the bottom
of the page).

Most of the postings in this newsletter are first published on the Internet during the preceding month. If you
use Twitter, you can be notified of postings as they occur by following #RubinOnTax. If you use Flipboard,
search for the magazine “Rubin on Tax (and More).”

Having problems receiving this newsletter? Make sure that the E-mail addresses
"taxandbusinessupdate@mail-list.com" and “crubin@floridatax.com” are marked as a friend or otherwise
set to clear your spam filters! Subscribe and unsubscribe instructions accompany the email sending this
newsletter - if not, send subscribe and unsubscribe instructions to crubin@floridatax.com. To be properly
processed, unsubscribe instructions need to come from the applicable email address or send instructions
to crubin@floridatax.com with the specific address being unsubscribed.

Feel free to forward this newsletter on to anyone who you think may be interested.

The Usual Disclaimer: This newsletter summarizes for informational purposes only information of interest
to the clients and friends of Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A. The information is
condensed from, and a general summary of, legislation, court decisions, administrative rulings and other 
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information, and should not be construed as legal advice or opinion, and is not a substitute for the advice
of counsel.

Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A.
Boca Corporate Center 
2101 Corporate Blvd., Suite 107 
Boca Raton, Florida 33431 
(561) 998-7847
www.floridatax.com

[CONTINUE TO NEXT PAGE FOR CHARTS AND ATTACHMENTS!]
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 AFR RATES - JANUARY 2017
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