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AFR Rates - February 2017

MICHAEL JACKSON ESTATE TAX CASE MOVING
FORWARD
By Charles (Chuck) Rubin
Most estate tax practitioners will tell you estate tax it is all about
valuation when assets are other than cash and marketable securities.
The estate tax case of the Michael Jackson estate is an ideal
demonstration. Tax Court proceedings are presently underway in
that case.
The fiduciaries of Michael Jackson’s estate filed an estate tax return
showing a value of $7 million. The IRS issued a notice of deficiency
claiming a value of $1.32 billion, and demanded additional estate
taxes of $505.1 million and $196.9 million in penalties and interest.
Wow!
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A large issue in the case, and one that is relevant to other celebrities,
Florida Legal Guide Top
is the value at death of Jackson’s name and likeness. The estate
reported the value at $2,105.00, claiming his reputation was tainted
by child-abuse allegations and strange behavior. The IRS pegs that
value at $434 million. At the time of his death, he was rehearsing for a comeback tour.
The valuation at death is not supposed to look at post-death events, but there is usually leakage on this issue
that informs a court’s judgment. The question for any asset is what a willing buyer would pay for the asset
from a willing seller on the date of death (or on a date that is 6 months later if alternate valuation is elected).
That Jackson’s estate did a phenomenal job of exploiting his name and likeness after his death is not a
favorable circumstance for it in this dispute. Nonetheless, allowing a substantial value for name and likeness
can create significant difficulties for an estate since this is an intangible asset, and can result in a tax bill far
in excess of available assets for payment if these assets cannot be sold. In large celebrity estates, the
existence of this issue may prompt a quick sale of these assets to help establish value for estate tax purposes.
Note that a lot of the above information is from third party reporting on the estate and case, so don’t hold
me to the accuracy of these figures.
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IRS IS GETTING MORE INFO ABOUT YOUR HOME MORTGAGE
By Charles (Chuck) Rubin
Below is a copy of the 2017 Form 1098:
The items with the
green arrows are new previously, the IRS did
not obtain this
information from the
mortgage lender. Key
i t ems n o w b e i n g
disclosed include the
principal balance at the
beginning of the year,
the origination date,
and the address of the
home securing the loan.
This information will
allow the IRS
computers and
personnel to make
some judgments on
whether a mortgage
interest deduction was
properly taken on an income tax return. Without this information, the IRS would have had to audit or
otherwise inquire to obtain relevant information about the mortgage. This information will help the IRS
determine whether deducted mortgage interest is within the $1 million limit on home acquisition debt and
$100,000 of home equity debt, and whether the mortgage is on a permitted residence of the taxpayer.
As an aside, this is a small demonstration of how the existence of an income tax entitles the government to
broad information regarding its citizens - information for which there would otherwise be no compelling
justification for it to demand.
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BIRDS-EYE VIEW OF NEW GAIN RECOGNITION RULES ON TRANSFERS OF
APPRECIATED PROPERTY TO PARTNERSHIPS WITH RELATED FOREIGN
PARTNERS
By Charles (Chuck) Rubin
The IRS recently issued extensive regulations under the authority of Section 721(c) that denies
nonrecognition treatment for transfer of appreciated property to a controlled partnership (domestic or
foreign) by a U.S. person if there are related foreign partners.
I have a prepared a map diagram (viewable in any browser) that provides an overview of the new
provisions. Its purpose is to generally familiarize you with the new rules - you will need to review the rules
themselves for full detail (translation: do not rely on the diagram since it is an abbreviated summary only).
Here is the link [http://gutterchaves.d.pr/qZX8] to download the map diagram - again, open it with any
browser program. When you have it open, click the ovals with numbers in them wherever you see them to
fully expand each map section - they look like this:

Treasury Decision 9814

IRA OWNER TAXED ON DISTRIBUTION, EVEN THOUGH FUNDS WERE
IMPROPERLY ROLLED INTO IRA
By Charles (Chuck) Rubin
A deceased husband's IRA was incorrectly rolled over into an IRA of his widow, instead of being paid to his
estate. The widow then distributed funds from the IRA to her stepson.
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The Tax Court held that the widow was taxable on the funds distributed from the IRA under normal IRA
distribution rules, even though the funds appear to have come from the erroneously rolled over IRA of her
deceased husband. The court noted "[a]lthough the Court finds that Wachovia incorrectly rolled over Mr.
Ozimkoski, Sr.'s IRA to petitioner's IRA, the Court has no jurisdiction to unwind that transaction and must
decide petitioner's tax liability on the basis of Wachovia's erroneous transfer of Mr. Ozimkoski, Sr.'s IRA
assets to her IRA and the subsequent distributions from her IRA." Further, the widow was subject to the
10% tax of Code §72(t) as an early distribution from an IRA.
Suzanne D. Oster Ozimkoski, TC Memo 2016-228

30% PENALTY IS NOT AN EXCESSIVE FINE
By Charles (Chuck) Rubin
So says the Tax Court in the recent decision involving the 30% penalty imposed under Code §6662A(c). The
penalty can be imposed if a taxpayer fails to adequately disclose a reportable transaction giving rise to an
understatement of tax. The penalty is 30% of the tax understatement. When the penalty applies, there are
no defenses allowed.
The Eighth Amendment to the United States Constitution provides "excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted." To avoid a problem under this clause,
the amount of the fine must bear some relationship to the gravity of the offense that it is designed to punish.
Since the penalty applies only to listed transactions (essentially, transactions deem to be abusive), and to
reportable transactions with a significant purpose of avoiding or evading federal income tax, the court found
measurable harm to the government from violations and that the penalty is proportional to the harm caused.
Thompson, (2017) 148 TC No. 3

IRS PERMITS TRUST DIVISION WITHOUT ADVERSE FEDERAL TAX
CONSEQUENCES
By Charles (Chuck) Rubin
In Private Letter Rulings 201702005 and 201702006, the IRS favorably ruled on federal tax consequences
of a proposed trust division. But for a minor change in facts, the two rulings are identical, so we will focus
only on 201702005. Two trusts are involved in the rulng – with each trust to be divided pursuant to state
statute and court approval. The trusts involved are irrevocable trusts established for the benefit of the
descendants of a child of the settlor (A). A has three adult children (B, C & D) and four minor grandchildren.
Income is distributable to A’s children and the descendants of any deceased child of A (although in one trust
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such descendants are not included). The trustee has authority to withhold income and accumulate it or later
pay it out. The trustee may also distribute principal if needed for care, eduation and support beyond what
is being satisfied by income distributions. One year after A’s death the trust principal and accumulated
income is to be distributed to A’s lineal descendants per stirpes. Proposed new subtrusts will be funded by
fractionally dividing the existing trust assets of each trust into 3 new subtrusts, one for each of B, C & D.
Trust provisions for the subjtrusts are similar, but not identical to the existing trusts, subject to the siloing
of the interests of B, C & D and their descendants into separate trusts so as not to be directly impacted by
the exercise of trustee discretion outside of their respective silo. The PLR sought rulings to the effect that
(a) the new subtrusts will maintain the “grandfathered” trust status of the predecessor trust for GST
purposes, (b) each subtrust will be treated as a separate trust for federal income tax purposes, (c) the
division will not cause the predecessor trusts nor any new subtrust to recognize gain or loss from a sale or
other disposition of property under Code §§61, 662, or 1001, (d) the subtrusts will inherit the tax basis and
holding periods of the predecessor trust as to assets received, (e) the division will not result in any assets
of the subtrusts being included in the gross estate of their beneficiaries, and (f) the divisions will not result
in transfers subject to gift tax. The IRS favorably ruled on all of the requested rulings.
A problem with “pot” trusts is the justifiable concern by beneficiaries that discretionary distributions or
other actions by a trustee that benefit a member of one beneficiary or family group injure the interests of
other beneficiaries or family groups. The easiest solution is to divide the trust into separate trust or trust
shares, divided along family group lines in a manner similar to the division in the proposed ruling request.
Such a division raises questions of GST exemption allocations, GST trust grandfathering, estate taxes, gift
taxes, and income taxes. There is no Internal Revenue Code provision that addresses or facilitates such
divisions, such as, by analogy, the corporate reorganization provisions that permit corporations to
reorganize themselves without triggering adverse income tax consequences. Instead, these issues must be
resolved either by Private Letter Ruling requests and/or reliance on case law where these issues have been
litigated.
In this ruling, there is little that has not been favorably addressed in other prior rulings – typically in piece
meal fashion. The ruling is nonetheless of interest since it (a) reflects a continued leniency by the IRS in
allowing such pro rata divisions to occur without adverse consequences, and (b) provides a list of key tax
issues and the IRS’ thoughts on why such divisions will not trigger negative answers in plain vanilla
divisions. The following provides a short overview of the issues raised and the IRS justification for ruling
favorably on each.
(a) GST Grandfathering Preserved. The subject trusts will involve generation skipping distributions to
grandchildren (and possibly more remote generations) of the settlor. Presently, the trusts are exempt from
the GST because they were irrevocable on September 25, 1985, and no additions were made to them after
that date. Modifications, judicial constructions, settlement agreements, and other trustee action involving
such “grandfathered” trusts run the risk of losing this grandfathered status. Treas. Regs.
§26.2601-1(b)(4)(i)(D)(1) generally protects such actions from ending grandfathering status if the action
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does not shift a beneficial interest in the trust to any beneficiary who occupies a lower generation than the
person who held that interest before the modification, and the modification does not extend the time for
vesting of any beneficial interest beyond the period of the original trust. Treas. Regs.
§26.2601-1(b)(4)(i)(D)(2) provides that a shift of beneficial interest to a lower generation can occur if the
modification results in either an increase in the amount of a GST transfer or a new GST transfer. Treas. Regs.
§26.2601-1(b)(4)(i)(E), Example 5, provides an example of a pro rata trust division that preserves
grandfathered status for the successor trusts. Based principally on the current trust divisions being
substantially similar to Example 5, the ruling allowed for the continuation of grandfathered status.
Oftentimes, the trust being divided is not a grandfathered trust, but a trust that is wholly or partly exempt
due to the prior allocation of generation skipping tax exemption of the settlor(s). Unlike grandfathered
trusts, there are no regulatory provisions that provide a safe harbor for the continuation of whole or
partially exempt status. Instead, taxpayers will often seek to rely on the principles of the above-described
grandfathering regulations by anaology to adopt a position that the successor trusts inherit the whole or
partially exempt status of the predecessor trust.
(b) Separate Trusts. Code §643(f) provides that, for purposes of subchapter J of chapter 1 of subtitle A, under
regulations prescribed by the Secretary, two or more trusts shall be treated as one trust if (1) such trusts
have substantially the same grantor or grantors and substantially the same primary beneficiary or
beneficiaries, and (2) a principal purpose of such trusts is the avoidance of the tax imposed by chapter 1.
Code §643(f) does not apply to trusts that were irrevocable on March 1, 1984 except to the extent additions
to corpus were made after March 1, 1984. Based on this effective date provision, the ruling provides that
Code §643(f) is inapplicable.
(c) No Gain. Non-pro rata distributions from trusts have the potential for being treated as pro rata
distributions to beneficiaries and then an exchange of the assets between the trusts which can recognize
gain or loss. Rev.Rul. 69-486, 1969-2 CB 159. The corollary to Rev.Rul. 69-486 is that a pro rata
didistribution in kind does not constitute a sale or exchange. Treas. Regs. §1.661(a)-2(f) provides that gain
or loss is realized by the trust or estate (or the other beneficiaries) by reason of a distribution of property
in kind if the distribution is in satisfaction of a right to receive a distribution of a specific dollar amount, of
specific property other than that distributed, or of income as defined under Code §643(b) and the applicable
regulations, if income is required to be distributed currently. Based on the pro rata division involved, and
presumably because the division does not come within the circumstances of Treas. Regs. §1.661(a)-2(f), the
PLR provides that no gain recognition resulted.
(d) Carryover Basis and Holding Period. Based on there being no recognition of gain or loss under Code
§1001, and the provisions of Treas. Regs. §1.1015-2(a)(1), the PLR determined that a pro rata division into
subtrusts allows for carryover basis and holding period of trust assets to the new subtrusts. Treas. Regs.
§1.1015-2(a)(1) provides that in the case of property acquired by transfer in trust (other than by transfer
in trust by gift, bequest, or devise), the basis of property so acquired is the same as it would be in the hands
of the grantor increased in the amount of gain or decreased in the amount of loss recognized to the grantor
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on the transfer under the law applicable to the year in which the transfer was made. If the taxpayer acquired
the property by transfer in trust, this basis applies whether the property is in the hands of the trustee or the
beneficiary, and whether acquired prior to termination of the trust and distribution of the property, or
thereafter.
(e) No Gross Estate Inclusion. Presumably, the assets of the existing trusts are not subject to gross estate
inclusion at the deaths of their beneficiaries. The ruling holds that no inclusion results for the subtrusts
under Code §§2035-38 since “the distribution, management, and termination provisions of the [s]ubtrusts
will be substantially similar to the current distribution, management, and distribution provisions of the
respective [t]rust.”
(f) No Taxable Gifts. The PLR provides that because the beneficial interests, rights, and expectancies of the
beneficiaries are substantially the same, both before and after the proposed division, no transfer of property
will be deemed to occur as a result of the division.

REMINDER: FBARS DUE IN APRIL STARTING THIS YEAR
By Charles (Chuck) Rubin
Until now, the Reports of Foreign Bank and Financial Accounts (FBAR) for foreign financial accounts was
due on June 30 of each year, for purposes of reporting accounts for the preceding calendar year.
An announcement by FinCen reminds preparers and account holders that starting this year, the due date
has been moved, starting for 2016 accounts, to April 15 (actually, April 18 for 2017).
New FBAR Due Date Announcement

IRS FORMALIZES TRANSCRIPTS AS SUBSTITUTE FOR ESTATE TAX CLOSING
LETTERS
By Charles (Chuck) Rubin
In 2005, we discussed here [http://rubinontax.floridatax.com/search?q=transcript+closing+letter] how the
IRS had posted information on its website that an account transcript notation bearing transaction code
“421” could be used to determine that the IRS had concluded its review of a filed estate tax return and has
accepted the return as filed (or after an adjustment by the IRS to which the estate agreed to), in lieu of
obtaining a closing letter. The IRS indicated that closing letters would no longer be automatically issued, but
could be requested 4 months or later after the return was filed.
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The IRS has now formalized this information into a Notice. The Notice is helpful, and presumably was
promulgated, to educate probate courts that have relied on closing letters in the probate process that they
can now rely on an IRS estate tax transcript if it bears the ‘421’ transaction code.
The Revenue Procedure indicates that the estate tax closing letters can still be requested. It also notes that
an account transcript can be obtained by estates and their authorized representatives by filing Form
4506-Request for Transcript of Tax Return with the IRS via mail or fax.
It would seem that the transcript request process can be more cumbersome than a request for a closing
letter, since if the closing code is not shown on the transcript then the request process will need to be
repeated until the IRS concludes its review and enters the closing code on its computer system.
The Revenue Procedure points out that after such a closing of review, the IRS can still reopen the review if
there is (1) evidence of fraud, malfeasance, collusion, concealment, or misrepresentation of a material fact,
(2) a clearly-defined, substantial error based upon an established IRS position, or (3) another circumstance
indicating that a failure to reopen the case would be a serious administrative omission. Further, if portability
of a decedent’s DSUE (deceased spousal unused exclusion) amount is elected on the estate tax return, the
IRS may later review the return as to whether a proper DSUE amount was reported.
Notice 2017-12

GRANT TO PUBLIC CHARITY QUALIFIES AS “UNUSUAL GRANT” FOR PUBLIC
SUPPORT TEST
By Charles (Chuck) Rubin
Publicly supported charities provide favorable benefits under the Code for both the organization and donors,
in contrast with non-publicly supported private foundations. To qualify, the organization must receive a
substantial part of its support from either governmental bodies or from direct or indirect contributions from
the public. The regulations provide tests for public support (the 1/3-of-support test and the 10% facts and
circumstances test (Treas. Regs. §1.170A-9(f)). Under these tests, large grants from any individual (namely,
grants exceeding 2% of the organization’s total support), can make it difficult to pass these tests. However,
if a greater than 2% grant qualifies as an “unusual grant” under Treas. Regs. §1.170a-9(f)(6)(i), they are
disregarded under the tests.
A recent private letter ruling determined that a large grant at the time a new organization had begun
operations qualified as an unusual grant. The contributor was a foundation that was informed about the
organization through a mutual acquaintance, and had no prior affiliation with the organization. The
following facts and circumstances are the types of things the IRS likes to see in testing for an unusual grant,
and were present here:
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The contributor did not create the recipient organization;
The contributor has not previously contributed to the recipient organization;
The contributor does not stand in a position of authority with respect to the recipient organization;
The contributor does not directly or indirectly exercise control over the recipient organization;
The contributor was not in a relationship described in Code Sec. 4946(a)(1)(C) through Code Sec.
4946(a)(1)(G) with someone listed in the above items;
The contribution was in the form of cash, or equivalent, which furthers the recipient organization’s exempt
purposes;
The recipient organization is a new organization and has been actively engaged in seeking sources of
public support and funding in order to implement the recipient organization’s charitable programs;
The recipient organization reasonably expects to attract a significant amount of public support after the
grant;
The recipient organization has a representative governing body as described in Reg. § 1.509(a)-3(d)(3)(i);
and
The contributor imposed no material restrictions or conditions within the meaning of Reg. § 1.507-2(a)(7).
PLR 201701023

TREASURY DEPARTMENT UNOFFICIAL STATEMENTS ON PROPOSED SECTION
2704 REGULATIONS
By Charles (Chuck) Rubin
There is a lot of uncertainty whether the Section 2704 proposed regulations will ever be finalized, either due
to policy to be set by President-elect Trump, and/or Congressional efforts to block those regulations.
Nonetheless, practitioners still need to keep an eye on this project in the event they are finalized.
Kathy Veihmeyer Hughes of the Treasury Department’s Office of Tax Policy, provided some information on
the project and what was intended by the proposed regulations in speaking to the Heckerling Institute on
Estate Planning today in Orlando, Florida. Some key points (some of which have been previously put out
there at other conferences) include:
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a. Treasury is working on digesting the comments received at the December hearing on the regulations,
and will be revising the regulations. There will not be an attempt to revise them and finalize them before
President-elect Trump’s election, as some have feared.
b. The regulations are not intended to do away with minority interest discounts.
c. The regulations do not require valuations always be made in conformity with a deemed put right.
d. The three year rule as to including transfers occurring within 3 years of death in estate tax valuation
adjustments will NOT be retroactive to transfers made before the effective date of the final regulations.
e. The regulations will not have an effective date prior to the date of issuance of the final regulations, and
for some, prior to 30 days after issuance of the final regulations.

SOME TAX LAW CHANGES THAT TAKE EFFECT IN 2017
By Charles (Chuck) Rubin
No new tax legislation has come forth yet, but per tax laws passed in prior years, some changes in the law
will occur in 2017. Chief among them:
The floor beneath the itemized deduction for medical expenses of taxpayers who are age 65 or older
increases from 7.5% of AGI to 10% of AGI. Thus, fewer medical expense deductions for older
taxpayers. Code §213.
Forms W-2, W-3, and returns to report non-employee compensation (e.g., Form 1099-MISC), must
be filed on or before January 31 of the year following the calendar year to which such returns relate
(formerly, these were due on February 28, and not until March 31 for electronic filings). And, those
returns are no longer eligible for the extended filing date for electronically filed returns. Code §
6071(c). Also, there are no more automatic Form W-2 extensions - one 30 day extension can be
requested on a Form 8809.
Partnerships now have to file their income tax returns by the 15th day of the third month after the
end of their tax year (e.g., March 15 for calendar year entities). Partnerships previously had until the
15th day of the fourth month. C corporations now don’t need to file until the 15th day of the fourth
month, instead of the prior 15th day of the third month rule. Extension rules have also been changed
for some entities. For a table summarizing all of the new filing deadlines for entities, click here.
Taxpayers who have not used an ITIN at least once in the past three years will no longer be able to
use that ITIN on a tax return as of Jan. 1, 2017 and will need to obtain a new one. An ITIN is an

Page 11

TAX AND BUSI NESS UPDATE

individual taxpayer identification number. It is issued to individuals that are not eligible to receive
a Social Security number such as noncitizens and nonresidents of the U.S. Code §6109(i)(3).
Large business and international taxpayers that request an examination to resolve specific issues
relating to returns that are neither due nor filed must pay a user fee. The fee is being increased from
$134,000 to $218,000. Rev. Proc. 2016-30. Nothing like a tax compliance system that is so complex
that taxpayers must pay $218,000 out of their own pockets to the government to help resolve
uncertainties in how it applies to them.

FLORIDA CASE LAW UPDATE - TRUST, ESTATE & GUARDIANSHIP LITIGATION
By Jenna Rubin
MonarchCare, Inc. v. Guardianship of Block, 204 So.3d 508 (Fla. 4th DCA 2016)
In what seems to be a growing trend of appellate decisions involving guardianship fees, this decision
involves a trial court's decision to reduce a professional guardian's hourly rate. Here, a professional guardian
and an individual served as co-guardians of a ward. The professional guardian billed at its standard hourly
rate of $95 per hour, while the individual co-guardian billed at a rate of about $45-$50 per hour. At an
earlier hearing, the trial court granted a pending fee request for $95 per hour for the professional guardian,
but prospectively capped both guardians fees at $45 per hour.
Subsequent to the entry of that order, a new judge took over the case, and the professional guardian made
another request for its fees at $95 per hour. Following an evidentiary hearing, the new judge reduced the
professional guardian's rate to $45 per hour. The professional guardian appealed.
The Court held that the court properly considered the factors laid out in F.S. 744.108(2) at the evidentiary
hearing. It noted that a previous approval of a guardian's fees would create a presumption that the rate is
reasonable. However, the Court felt that in this case, the presumption was a weak one since the prior judge
did not hold any hearings to establish the reasonableness of the hourly rate. It also noted that many of the
hours billed could have been performed at a lesser rate.
Despite agreeing with the trial court's analysis of the guardianship fees, the Court reversed because it felt
that the trial court simply accepted the prior judge's reduction of the fees to $45 per hour when there was
no evidence in the record to support such a reduction. It concluded that the court did not abuse its
discretion in finding a valid justification for a different rate, but that the reduction of the rate to $45 per hour
was not supported by the record.
In re Guardianship of Beck, 204 So.3d 143 (Fla. 2d DCA 2016)
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In this decision, the Court considered whether F.S. 744.108(1) authorizes an award of fees and costs
incurred by counsel for an emergency temporary guardian and counsel for a ward who was the subject of
an emergency temporary guardianship when there was no later determination that the ward was actually
incapacitated, and no guardian was appointed. In this instance, an emergency temporary guardian was
appointed, but the ward passed away before any determination of incapacity was made.
Counsel for the petitioner, the emergency temporary guardian and the alleged incapacitated person all
sought reimbursement of their fees and costs. The trial court held that F.S. 744.108(1) did not permit an
award of fees and costs before a guardian over the ward is appointed. The Appellate Court reversed.
(1) Fees and costs of attorney for emergency temporary guardian. The Court first held that the attorney for
the emergency temporary guardian was entitled to fees under the plain language of F.S. 744.108(1) and
Chapter 744, since an emergency temporary guardian is a "guardian." It found the holding in Klatthaar
inapplicable - Klatthaar dealt with whether counsel appointed by the court pursuant to F.S. 744.331 to
represent an alleged incapacitated person in a proceeding to determine capacity was entitled to fees under
F.S. 744.108. There, the Court held that since the alleged incapacitated person died before a guardianship
was established, F.S. 744.108 was not triggered. Here, an emergency temporary guardian was appointed
and therefore the Court found that the fees and costs of her attorney were compensable.
(2) Fees and costs of attorney for petitioner. The trial court denied the fees and costs of the attorney for the
petitioner since the petitioner was neither a guardian nor a ward, and thus was not entitled to fees under
F.S. 744.108(1). The Court found that the trial court should have considered whether the petitioner's
request for a determination of incapacity and appointment of guardian redounded to the benefit of the ward
pursuant to Thorpe v. Myers, 67 So.3d 338, 345 (Fla. 2d DCA 2011), and thus reversed and remanded for
such a determination.
(3) Fees and costs of attorney for the ward. This part of the decision was remanded for technical reasons
(the death of the attorney representing the ward, among other things). However, the Court did note that
under F.S. 744.108(1), an attorney rendering services to a ward is entitled to an award of fees and costs, and
the decedent became a ward as soon as the emergency temporary guardian was appointed.
Rose v. Sonson, --- So.3d --- (Fla. 3d DCA 2016)
This decision deals with the ability of a child born out of wedlock to establish paternity in his putative
father's intestate estate. The result turned on an analysis of the history of paternity proceedings within the
probate context.
Between the petitioner's birth in 1964 and 1986, only the mother of a child born out of wedlock could bring
suit to establish paternity. In 1986, F.S. 742.11 was changed to allow both putative children and fathers to
bring suit to establish paternity and at the same time, F.S. 95.11(3)(b) was amended to impose a four year
limit, running from the date the child reached the age of majority, to bring such an action. In 2009, the four
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year statute of limitations was removed from F.S. 742.11 by way of an amendment to F.S. 732.108(2)(b),
expressly eliminating the application of F.S.95.11(3)(b) to paternity adjudications when determining
intestate succession in a probate proceeding.
The putative father did not die until 2012. His daughters filed a petition for administration of their father's
intestate estate. The putative son appeared and claimed to be a surviving son of the decedent and thus a
beneficiary of the estate. The daughters moved to dismiss his counter-petition. The trial court held, and the
Appellate Court affirmed, that that the 2009 amendment to F.S. 742.11 could not revive the petitioner's
already extinguished claim, that the 2009 amendment did not apply retroactively, and if it did, that such
retroactive application would be a violation of the decedent and the personal representatives' due process
rights.
Hilgendorf v. Estate of Coleman 201 So.3d 1262 (Fla. 4th DCA 2016)
Can an estate or a beneficiary of a revocable trust compel the trustee to render an accounting of receipts and
disbursements made during the life of the decedent? The Court held that here, where the trust did not
contain a provision requiring accountings during the decedent's life and the decedent did not request
accountings during her life, the trustee had no duty to account while the trust was revocable.
Prior to the enactment of F.S. 736.0603, which provides that while a trust is revocable, the duties of the
trustee are owed exclusively to the settlor, the law in Florida provided that a trustee owed duties to the
settlor/beneficiary of a revocable trust and not to contingent beneficiaries. Only once the trust becomes
irrevocable at the death of the settlor may a beneficiary sue for breach of a duty that the trustee owed which
was breached during the decedent's lifetime. However, the Court found that beneficiary must sue for a
violation of a specific provision of the trust, which was not applicable here. Since the statutory duty to
account pursuant to F.S. 736.0813 does not arise until the trust becomes irrevocable, the beneficiary here
was not entitled to an accounting.

DID YOU KNOW?
Our eyes are always the same size from birth, but our nose and ears never stop growing.

FIRM ANNOUNCEMENTS
Peter Forman lectured on Hot Topics in Probate Law to the Akron Bar Association on January 26, 2017, and
on The Examining Committee - Challenging and Supporting Capacity Determinations at the Guardianship
Boot Camp on February 9, 2017.
Congratulations to the firm attorneys who have been selected for inclusion in 2017 in SuperLawyers:
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Peter J. Forman
Richard A. Josepher
Sean M. Lebowitz
Lawrence J. Miller
Charles D. Rubin
Jenna G. Rubin.

DAILY TAX AND BUSINESS UPDATES AVAILABLE. View prior articles, updates that we didn't have room for
in this newsletter, or read the above postings when they are first published, by visiting
http://www.rubinontax.blogspot.com and http://www.rubinonprobatelit.blogspot.com. To read this issue,
or past issues, online, visit http://www.floridatax.com/httpdocs/Resources.html (and scroll to the bottom
of the page).
Most of the postings in this newsletter are first published on the Internet during the preceding month. If you
use Twitter, you can be notified of postings as they occur by following #RubinOnTax. If you use Flipboard,
search for the magazine “Rubin on Tax (and More).”
Having problems receiving this newsletter? Make sure that the E-mail addresses
"taxandbusinessupdate@mail-list.com" and “crubin@floridatax.com” are marked as a friend or otherwise
set to clear your spam filters! Subscribe and unsubscribe instructions accompany the email sending this
newsletter - if not, send subscribe and unsubscribe instructions to crubin@floridatax.com. To be properly
processed, unsubscribe instructions need to come from the applicable email address or send instructions
to crubin@floridatax.com with the specific address being unsubscribed.
Feel free to forward this newsletter on to anyone who you think may be interested.

The Usual Disclaimer: This newsletter summarizes for informational purposes only information of interest
to the clients and friends of Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A. The information is
condensed from, and a general summary of, legislation, court decisions, administrative rulings and other
information, and should not be construed as legal advice or opinion, and is not a substitute for the advice
of counsel.
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Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A.
Boca Corporate Center
2101 Corporate Blvd., Suite 107
Boca Raton, Florida 33431
(561) 998-7847
www.floridatax.com

[CONTINUE TO NEXT PAGE FOR CHARTS AND ATTACHMENTS!]
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