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Strict Charitable Contribution Substantiation
Requirements Trip Up Another Taxpayer
By Charles (Chuck) Rubin
Taxpayers making contributions to charities that seek a charitable
deduction have a myriad of reporting and receipt requirements to
comply with. Code §170(f)(12) imposes additional requirements as
to contributions of motor vehicles, boats, and airplanes. These
various requirements are a major trap for taxpayers, as the IRS will
often assert the most harmless errors or omissions in compliance as
grounds for denying the deduction.
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In a recent Tax Court case, a taxpayer lost a $338,080 charitable
deduction for the contribution of an aircraft. One of the failures of the
taxpayer was the failure to obtain a required contemporaneous
written acknowledgment (CWA) from the donee that included all of
the following required information:
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(1) the June 25, 2017name and taxpayer identification number of
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(2) the vehicle identification number or similar number;
(3) a certification of the intended use or material improvement of the vehicle and the intended duration
of such use;
(4) a certification that the item would not be transferred in exchange for money, property, or services
before completion of such use or improvement;
(5) whether the donee organization provided any goods or services in exchange for the vehicle; and, if so,
(6) a description and good-faith estimate of the value of such goods or services.
The taxpayer also failed to meet the requirement of submitting a copy of the CWA to the IRS with his tax
return. Note that the donee organization is also required to submit the CWA to the IRS (using Form1098-C).
The Tax Court declined to allow the taxpayer to apply the substantial compliance doctrine in regard to the
CWA failure, based on case law that such doctrine does not apply to Code §170(f)(8) requirements, quoting
other case law to the effect “The doctrine of substantial compliance does not apply to excuse the failure to
obtain a CWA meeting the statutory requirements. . .The deterrence value of section 170(f)(8)'s total denial

Page 2

TAX AND BUSI NESS UPDATE

of a deduction comports with the effective administration of a self-assessment and self-reporting system.”
It similarly did not allow the use of an Aircraft Donation Agreement to meet the CWA requirements when
that agreement did not have all the required disclosures listed above and was unsigned.
A big problem with CWAs for vehicles is that the taxpayer must receive the CWA from the donee
organization within 30 days of the contribution. So, if the taxpayer makes the contribution, and then his
accountant advises him of the need for a CWA when preparing the income tax return for the contribution
year, it will most likely be TOO LATE to obtain the CWA in a timely manner. This is a big trap, and an unfair
one - taxpayers should be allowed time to obtain the CWA at least through the return due date.
Joe A. Izen, Jr. v. Commissioner, 148 T.C. No. 5, 03/1/2017

Receiver Put in the Same Shoes as Underlying Taxpayer under Claim
of Right Claim
By Charles (Chuck) Rubin
At times, a taxpayer may receive and report income, and then in a later year have to return the income item.
Depending on the circumstances, this could give rise to a deduction in the later year under Code §§162 or
165 under the Claim of Right Doctrine.
If the taxpayer does not have significant income in the year of repayment (or in the NOL carryback or
carryforward periods if the deduction is under Code §162), the taxpayer not get much mileage from the
deduction due to a lack of income to offset by the deduction. To remedy this situation, Code §1341, when
operable, will allow the taxpayer a refund in the year of repayment equal to the tax savings that would have
resulted if the initial income reporting was not required, regardless of the amount of income arising in the
year of repayment.
A requirement to use Code §1341 is that at the time of the original receipt of money, the taxpayer must have
subjectively believed it had an unrestricted right to the money in that year. This is problematic for taxpayers
who received the money fraudulently or as the result of criminal activity, since they would lack this
subjective belief - thus, they cannot use Code §1341. As an aside, note that repayments as the result of fines
or forfeitures may be denied deductibility anyway under Code §§162 and 165.
In a recent appellate decision, the taxpayer had obtained funds through fraud, and through the actions of
a receiver, had to disgorge some of those funds. Because those funds were obtained through fraud, Code
§1341 cannot apply. Nonetheless, the receiver, on behalf of the taxpayer, made a Code §1341 refund claim
so as to increase funds available to the victims of the taxpayer. When challenged by the IRS, the receiver was
able to convince the trial court that this Code §1341 limitation regarding subjective belief of an unrestricted
right to the money was not applicable when the refund claim was made by the receiver and not the taxpayer,
based on the equitable purposes of Code §1341 and the equitable actions of the receiver.
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The federal First District Court of Appeals recently acted to reverse the trial court, and to deny the refund
claim to the receiver. The attempted use of Code §1341 by the receiver was not an equitable purpose that
Congress intended to remedy under Code §1341, and thus receiver could not escape its intent limitations.
Robb Evans & Associations, LLC v. U.S., 119 AFTR 2d 2017-XXXX, (CA1), 03/03/2017

Asserting Reasonable Cause Defense to Penalties in a Pleading Does
Not Automatically Waive Attorney-Client Privilege
By Charles (Chuck) Rubin
Reliance on a tax professional can constitute reasonable cause, and thus avoid the application of an
accuracy-related penalty under Code §6662 or a fraud penalty under Code §6663. When the professional
is an attorney, case law indicates that this reliance waives the attorney-client privilege so that the
government can determine if such reliance occurred and met the reasonable cause exception. See New
Phoenix Sunrise Corp. v. C.I.R., 106 AFTR 2d 2010-7116 (CA 6 2010) and Ad Investment 2000 Fund, LLC,
142 TC 248 (2014).
So will the mere assertion of a reasonable cause defense result in waiver of the privilege? Not according to
the U.S. District Court in a recent case. There, the court noted:
the “reasonable cause” defense in a pleading does not lead to the automatic disclosure of
privileged documents. Ad Investment 2000, 142 T.C. at 258-59. It merely gives the
Commissioner grounds to compel the production of documents subject to the attorney-client
privilege. Id.; see also Tax Court Rules 70, 72. Even when such a motion to compel is
well-taken, case law suggests that disclosure may not result. For example, in Ad Investment
2000, the Tax Court found that the petitioners had waived their attorney-client privilege by
putting protected communications at issue, and ordered the petitioners to produce the
privileged documents. Id. However, the Tax Court simultaneously indicated that the
petitioners could still protect their documents from disclosure by abandoning their
“reasonable cause” defense.... (stating that, if the petitioners “persist, they sacrifice the
privilege to withhold the contents of the opinions”).
While the case involved the circumstance of the pleading being filed in a separate case, the reasoning should
equally apply when the pleading is within the instant case.
U.S. v. Micro Cap Ky Insurance Company, Inc., 119 AFTR2d 2017-XXXX (DC Ky 3/27/17)

Discretionary Trust Beneficiary Had No Standing to Challenge
Adoption [Florida]
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By Charles (Chuck) Rubin
Since many estates and trusts define beneficiaries by description (e.g., “child” or “lineal descendant”) and
it is a natural propensity for persons to gift or leave property to lineal descendants, the adoption of an
individual can have a major impact on who benefits under a last will or a trust. Well drafted wills and trusts
will typically contain provisions regarding adopting - such as whether an adopted person should be treated
as a child or lineal descendant, and perhaps excluding persons who are adopted over a certain age from
coming into those classes (so as minimize the risk of adoption being intentionally used to upset a dispositive
scheme).
Ryan was a beneficiary of a trust established by his great-grandparents. His interest was discretionary only
- distributions to him as a descendant were to be made only at the sole discretion of the trustees.
Ryan’s father adopted Brindley in 2004. This had the effect of making Brindley a beneficiary of the trust.
When he was adopted, no notice was provided to Ryan. Ryan did not learn of the adoption until later, and
in 2014 sought to challenge it, alleging fraud on the court because he did not receive notice and the
opportunity to challenge it. After his adoption, Brindley received thousands of dollars from the trust as a
beneficiary.
Under Stefanos v. Rivera-Berrios, 673 So.2d 12 (Fla. 1996) and the Florida Adoption Act, a person must
show a direct, financial, and immediate interest in an adoption to be entitled to notice, or to have legal
standing to vacate an adoption order. Applying this standard, the trial court ruled in favor of Ryan in
allowing him to challenge the adoption order.
The 1st DCA reversed the trial court. Because Ryan’s interest as a beneficiary was only “contingent” since
subject to the discretion of the trustee, Ryan was found not to possess a direct, financial and immediate
interest in the trusts and thus in the adoption. Presumably, if Ryan’s interest was based on an ascertainable
standard or provided for mandatory distributions that could be diluted by the addition of a new beneficiary,
the Court would have ruled differently.
The Court distinguished Rickard v. McKesson, 774 So.2d 838 (Fla. 4th DCA 2000) from this case. In that case
a contingent beneficiary of a trust was entitled to notice of an adoption proceeding because the adoption
would divest the beneficiary of her interest in the trust. Since the adoption here would not result in
divestment, Rickard did not mandate notice under the current facts, at least according to the 1st DCA.
Edwards and Kuiper v. Maxwell, 42 Fla.L.Weekly D742a (1st DCA, March 31, 2017)

Florida Eliminates the Benefit-of-the-Beneficiary Rule
By Charles (Chuck) Rubin
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Historically, the settlor’s intent is the key item in guiding the administration of a trust. Further, a settlor has
a pretty free hand in crafting how a trust will operate, subject to some public policy limitations and legal
doctrines (such as the Rule Against Perpetuities).
Knowingly or unknowingly, Florida may have elevated the interests of the beneficiaries of a trust over the
settlor’s desire and intent, when it adopted provisions from the Uniform Trust Code into the Florida Trust
Code. In adopting these UTC provisions, the Florida Trust Code adopted the benefit-of-the-beneficiary rule.
That rule is a mandatory, nonwaivable requirement that a trust and its terms be for the benefit of the trust
beneficiaries. The rule can be interpreted to swing the balance in the enforcement of trust provisions away
from what the trust settlor desired and towards what is deemed to be in the best interests of the
beneficiaries.
What are the potential implications of the benefit-of-the-beneficiary rule? If priority is given to benefitting
the beneficiary instead of allowing full dispositive freedom to the settlor to construct a trust as he or she
desires, then perhaps spendthrift clauses become unenforceable. Perhaps a court may find a direction not
to diversify trust assets as not benefitting a beneficiary, and refuse to enforce it (or worse, holding a trustee
liable for failure to diversify after the fact). Other provisions in a trust that a court deems unreasonable or
that do not to benefit a beneficiary may be likewise modified by a court or determined to be unenforceable
- these may include provisions barring modification or early termination of a trust, or provisions that
provide a tax benefit to the settlor but not to the beneficiary. And aside from the possible change or
enforceability of trust provisions, there will likely be an increase in litigation as beneficiaries seek to press
these issues, rightly or wrongly.
Both the comments to the Uniform Trust Code and in the Restatement (Third) of Trusts note the swing, and
the potential in the disruption in the administration and interpretation of trust documents by that swing,
so these concerns are more than just barking at shadows by those who have raised them.
Principally because of these issues, in a recent bill (HB 277) that cleared both houses of the Florida
legislature and is awaiting the governor’s signature, the benefit-of-the-beneficiary rule was removed from
the Florida Trust Code. Below are the key changes to the statute (items in bold have been added, and
strike-out language has been removed:
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Applying Overpayments of Tax to Tax and the Offshore Penalty in the
OVDP Program
By Charles (Chuck) Rubin
The OVDP program allows taxpayers to remedy deficient disclosure filings relating to offshore accounts for
a fixed penalty amount. As part of the program, taxpayers must file either original or amended tax returns
which include the income earned by their foreign accounts for the most recent eight tax years for which the
due date has passed. In addition to other applicable penalties, an offshore penalty is imposed in lieu of other
penalties relating to failure to properly disclose foreign accounts.
In preparing or amending returns for the prior eight years, it is possible that an overpayment of tax and one
or more of those years can arise. The issue has been raised whether this overpayment of tax can be applied
towards taxes due in one or more of the other seven years, and/or towards the offshore penalty.
A recent Chief Counsel Advice advises that the answer is "sometimes." One prerequisite that will always
apply is that a claim for refund for the overpayment year(s) must be filed. If a refund is allowable under
general applicable statute of limitation rules (generally a refund claim must be filed within three years of
the due date for the subject return or within two years of payment of tax for the year per Code §6511), then
offsets are permitted. However, since taxpayers are going back eight years, it is likely that the earlier years
will be outside the general statute of limitations period on refunds and thus any overpayments in those
years will not be available for refund or offset.
Note that the statute of limitations under the OVDP program for the eight years of filings is extended as part
of the program. The CCA notes that if the statute is extended within the general refund statute of limitations
period, then the statute of limitations for these refund offsets will likewise remain open during the extended
statute of limitations period.
CCA 201719026 (May 12, 2017)
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Florida Wills go Electronic
By Charles (Chuck) Rubin
A bill has cleared both Houses of the Florida legislature authorizing electronic wills and electronic will
execution in Florida. Absent an unexpected veto by Gov. Scott, the last wills of testators may now precede
them into the cloud(s).
The new statute has endeavored to reduce avenues for fraud and misdeeds. Only time will tell whether
electronic wills will be more or less subject to fraud and improper usage than paper wills. Paper wills are
not affected by the new legislation, except as they may be revoked and replaced by electronic wills.
Here are some key provisions and observations regarding the new statutes, based on my initial review:
1. If the testator signed electronically, so must the witnesses. The two witness requirement remains in
effect.
2. Electronic signatures are similar to what you may be familiar with in regard to opening bank and
brokerage accounts online, where the signing person types his or her name or otherwise marks the
document electronically. It does not require the signatory to affix a digital signature - that is, the signatory
need not establish a digital online identity with a third-party provider that is then affixed to an electronic
document.
3. The testator and the two attesting witnesses must still be in the presence of each other. However,
commencing in 2018, such presence requirement may be met by a live video conference arrangement
between the signatories. Such videoconferences must meet numerous statutory requirements, including the
participation of and attestations by either an attorney or a notary public, a timestamp recording of the
conference, and the verbal answering of six questions by the testator. Such videoconference witness
presence requirements will also extend to living wills.
4. If the will contains a self-proving affidavit, the will and affidavit must be electronically stored with an
authorized custodian. The custodian must be a Florida resident or entity, must obtain a surety bond and
required liability insurance, and must meet numerous requirements as to maintaining its electronic
database, limiting access to the electronic records, and otherwise dealing with and releasing the electronic
records. Thus, absent the involvement of such a third-party custodian, electronic wills will not be self
proved, and will be admitted to probate only upon the testimony of the two witnesses or if they are not
available, of two disinterested persons. Custodians will be responsible for the negligent loss of their
electronic records.
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5. Persons drafting electronic wills should include in the wills the designation of the custodian, and also
designate who has access to the electronic will if such access is intended to be granted to persons otherwise
than those authorized in statute.
6. These electronic rules extend to the execution of revocable trusts that have testamentary provisions.
These new rules should facilitate the business of Internet-based will preparation companies. They may also
facilitate the signing of wills prepared by attorneys when it is not practical for the testator to come to the
attorney's office or otherwise sign with proper formalities. Perhaps larger law firms may establish in-house
qualified custodian capacities for the benefit of their clients, but given the obligations imposed on qualified
custodians and liability exposures I would think we will soon see third-party companies doing business in
Florida that offer such qualified custodian capacities along with online video-conferencing facilities and
procedures to assist in the signing process. I also wonder whether once electronic signing becomes more
routine whether most attorneys will adopt electronic signing in their offices (through the use of third-party
software and custodians) in lieu of traditional paper wills and pen on paper signing.

FLORIDA CASE LAW UPDATE - TRUST, ESTATE & GUARDIANSHIP LITIGATION
By Jenna Rubin
Bryan v. Fernald, --- So.3d --- (Fla. 2d DCA 2017)
In determining the beneficiaries of an estate, can a probate judge rely on a factual finding made by a judge
in a medical malpractice case? Here, where there was a question about the validity of the decedent's
marriage at the time of her death, which would alter the determination of her intestate heirs, the Court held
that the doctrine of res judicata did not apply, because in a probate action to determine beneficiaries and
a medical malpractice suit, the things sued for and the causes of action are different.

William Cross, as Trustee of the Perl Donohue Cross Revocable Trust and as Trustee of the Charles
William Cross Revocable Trust v. Annette Cross Caito, et al., Case No.: 502015CP001572XXXXMB
This decision raises a host of trust administration questions regarding claims of breach of fiduciary duty.
While the specific breaches at issue in this case were very fact specific, the Trial Court's findings are useful
in a variety of trust administration contexts:
A. Statute of Limitations
(1) Trust limitation notices:
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The first question the Court dealt with was the adequacy of certain trust limitation notices to bind a
beneficiary to a six-month statute of limitations as opposed to a four-year statute of limitations. The Court
held that a specific reference to the six-month statute of limitations is required by F.S. 736.1008. Without
such a reference, the statute of limitations will be four years.
(2) Adequacy of trust disclosure documents:
The Court next considered whether the accountings served by the trustee "adequately disclosed" matters
such that the statute of limitations began to run. Under F.S. 736.1008(4)(a), a trust disclosure document
adequately discloses a matter if the document provides sufficient information so that a beneficiary knows
of a claim or reasonably should have inquired into the existence of a claim with respect to that matter.
Unfortunately, the decision is vague as to why the Court ultimately held that the accountings served were
not adequate. It simply states that the court could not say whether the beneficiary knew of or "reasonably
should have inquired" into the existence of the claims.
B. Breach of Fiduciary Duties
(1) Providing information to beneficiaries:
The beneficiary sued the Trustee for various alleged breaches of fiduciary duties. The first was failure to
provide the beneficiaries with relevant information about the particulars relating to the administration of
the trusts and refusal to make the information available to the beneficiaries. The Court noted that while the
trust was revocable, the duties of the trustee were owed exclusively to the settlor, and the trustee's duties
to inform of the trust and its administration extended only to the settlor and not to the beneficiaries. F.S.
736.0603 and F.S. 736.0813. Upon the settlor's death, the beneficiaries became entitled to information.
The beneficiary, who was to received 50% of the net proceeds of the sale of a piece of trust property,
requested the HUD-1 for that sale, and the Trustee refused to provide it to him. The Court held that by
refusing to provide him with the HUD-1, the Trustee breached his duty to provide a qualified beneficiary
of the Trust with information concerning the administration upon reasonable request.
(2) Improvements to property:
The beneficiary also sued the Trustee for breach of fiduciary duty for using trust assets to make
improvements to one of the trust properties. The Court held that since the improvements were not
necessary for the maintenance and upkeep of the property, and because the Trustee was to inherit that
specific property, the burden was on the Trustee to show that the transactions were legitimate rather than
motivated to benefit himself. Since the Trustee failed to do so by competent and substantial evidence, he
did not meet his burden of showing that the expenditure of Trust monies was proper.
(3) Failure to make partial distribution:
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The beneficiary also alleged that the Trustee breached his fiduciary duty by refusing to make a partial
distribution to him so that he could obtain counsel to advise him about his rights regarding the Trust. The
Court held that the Trustee's refusal to make a partial distribution, which was authorized by the terms of
the Trust, was a breach of the Trustee's duties of loyalty and impartiality, and constituted self-dealing by
the Trustee because he was placing his own interests (protecting himself as Trustee) ahead of the
beneficiary's interests.
C. Remedies
The Court required the Trustee to compensate the beneficiaries for his share of the unnecessary
expenditures made to improve the trust property. It also held that the Trustee was not entitled to fiduciary
compensation. The Trustee argued that the Court lacked personal jurisdiction over him to award surcharge
against him, but the Court found that defense was waived and that he had affirmatively invoked the Court's
jurisdiction by seeking an order discharging him from all liability, including surcharge.

U.S. Sugar Corp. v. Estate of Mullins, 211 So.3d 110 (Fla. 4th DCA 2017)
This decision deals with an estate's attempt to seek discovery from a non-party to the probate action. In this
instance, the non-party is the entity which owns the location on which the decedent died. The estate served
a subpoena duces tecum upon the non-party seeking documents relating to its investigation of the fatal
accident which killed the decedent. The Court held as follows:
(1) The discovery sought information not reasonably calculated to lead to the discovery of admissible
evidence in the probate proceeding. At the time of serving the discovery, the estate had not filed a wrongful
death action. Because the underlying probate petition was devoid of any allegations upon which to premise
discovery upon the non-party, the Court agreed with the non-party that the subpoena was nothing more
than a fishing expedition seeking information which might give rise to a potential wrongful death action, and
was not willing to "open wide the probate court doors" for discovery to support an unfiled wrongful death
action.
(2) The discovery sought documents which are privileged. Documents prepared in anticipation of litigation
or for trial are protected from disclosure unless the party seeking the discovery is unable without undue
hardship to obtain the substantial equivalent of the materials by other means. Because the estate made no
such showing, it was not entitled to discovery of the privileged documents.
(3) The non-party should not be required to file a privilege log. Finally, the Court held that the trial court
erred by requiring the non-party to prepare and file a privilege log. FRCP 1.280 and 1.351 do not require
non-parties to file privilege logs. Instead, they should have been ordered to segregate those documents
which they claimed were privileged, after which the court would hold an evidentiary hearing and conduct
an in camera review if necessary.
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Sudman v. O'Brien, --- So.3d --- (Fla. 2d DCA 2017), 2017 WL 1829479
This result in this decision should serve as a cautionary tale for all parties involved in litigation - the failure
to properly respond to a request for admission will be treated as a deemed admission pursuant to Florida
Rule of Civil Procedure 1.370(a), which could completely alter the disposition of a case. Here, the surviving
spouse sought to take her elective share from her husband's estate. The trustee of her husband's trust
objected to her election, and served a request for admission on the wife asking her to admit that she
executed a prenuptial agreement with the decedent prior to her marriage. The wife did not respond. As a
result, the trial court held that the request was deemed admitted, and granted the trustee's objection to her
election to take the elective share.
The Appellate Court upheld the trial court's decision. It explained that Florida Rule of Civil Procedure
1.370(a) provides that a matter is admitted unless the party answers or objects within thirty days after
service of the request, and any matter admitted under this rule is conclusively established unless the court
on motion permits withdrawal or amendment of the admission. Because the wife did not ask to be relieved
from her admissions and she failed to file any sworn allegations contrary to the admission, the Court held
that it could not relieve her of the admission.

DID YOU KNOW?
Fingernails grow nearly 4 times faster than toenails.

FIRM ANNOUNCEMENTS
Peter Forman was selected as Probate & Fiduciary Litigation Committee Vice-Chair of the American Bar
Association.
Sean Lebowitz was elected to serve on the Board of Directors of the South Palm Beach County Bar
Association.
Sean Lebowitz was selected to continue to serve as Vice Chair of the Florida Bar Probate Rules
Committee.

DAILY TAX AND BUSINESS UPDATES AVAILABLE. View prior articles, updates that we didn't have room
for in this newsletter, or read the above postings when they are first published, by visiting
http://www.rubinontax.blogspot.com and http://www.rubinonprobatelit.blogspot.com. To read this
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issue, or past issues, online, visit http://www.floridatax.com/httpdocs/Resources.html (and scroll to the
bottom of the page).
Most of the postings in this newsletter are first published on the Internet during the preceding month. If
you use Twitter, you can be notified of postings as they occur by following #RubinOnTax. If you use
Flipboard, search for the magazine “Rubin on Tax (and More).”
Having problems receiving this newsletter? Make sure that the E-mail addresses
"taxandbusinessupdate@mail-list.com" and “crubin@floridatax.com” are marked as a friend or
otherwise set to clear your spam filters! Subscribe and unsubscribe instructions accompany the email
sending this newsletter - if not, send subscribe and unsubscribe instructions to crubin@floridatax.com.
To be properly processed, unsubscribe instructions need to come from the applicable email address or
send instructions to crubin@floridatax.com with the specific address being unsubscribed.
Feel free to forward this newsletter on to anyone who you think may be interested.

The Usual Disclaimer: This newsletter summarizes for informational purposes only information of
interest to the clients and friends of Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A. The
information is condensed from, and a general summary of, legislation, court decisions, administrative
rulings and other information, and should not be construed as legal advice or opinion, and is not a
substitute for the advice of counsel.

Gutter Chaves Josepher Rubin Forman Fleisher Miller P.A.
Boca Corporate Center
2101 Corporate Blvd., Suite 107
Boca Raton, Florida 33431
(561) 998-7847
www.floridatax.com
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